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ing the nature and quantity of the drug removed, and its
approximate value,; and if it appear to a Magistrate that
the said drag removed as aforesaid is adulterated ‘or has
become inert, unwholesome, or deteriorated as aforesaid, he
may order the same to be destroyed, or to be so disposed
\ of as to him may seem fit.

If it shall appears to the said Magistrate that the drug*®
TR so removed is not adulterated or has
' b:}gﬂp:g:liﬁg:t:’s.dmg not become inert, unwholesome, or
= deteriorated as aforesaid, the person
rom whose shop or place it has been taken shall be entitled
0 have it restored Lo him, and it shall be in the diseretion
of the said Magistrate to award him such compensation as

has been sustained.

_If the drug removed as aforesaid is not brought before a
lagistrate, it shall be restored to the person from whose
jfhop or place it was taken, and such person shall be entis
JHed to compensation for any actual loss which he may
ipave sustained by the removal of the said drug.

This is also taken from the Caleutta Municipal Consolidation Act

mendment Act, 1881, section 24, The last para. is taken verbatim from
‘fection 277 of Act V of 1876.

Adulterating drugs intended for sale is punishable under section 274,
ndian Penal Code, with six months’ imprisonment, and fine of Rs. 1,000,
stelling, or exposing such adulterated drugs for sale, is similarly pumish«

le under section 275, Indian Penal Code.

p) Under section 521, Criminal Procedure Code, the Court can order the
estruction of the drugs in addition t¢ any punishment inflicted.
a

- Of Burial and Burning-Grounds.
’

254. (278) Within three months from the date on

Registration of exist- which this and the six next succeed-
ing burial and burning- ing sections may come into force as
grounds, provided ip section two hundred and
twenty-two, every place wi:i(:i is used as a burial or
burning-ground for rorpses shdll be registered as such by
the owner thereof in the office of the Commissioners, but no
fee shall be charged for such registry.

ARL .

.Substantially unaltered. The object of fhe section is to obtain a correct
record of the burial and burning-grounds actually in use, and all such
must be registered without charge during the period specified,

(e may think proper, not exceeding the actual loss which
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255. (279) No burial orbumin%-gfo‘m&. whether pub-
o pew or disuseq i€ OF Privato shall be made or formed,
Buxi':l it S g-p';:';e or, having lapsed into disuse, shall be
henceforth to beused again used as such, otherwise than
without leave of Gov- with the permission of the Commis-
i of Commis-  ginners, or under the authority of
- the Local Government.

The only alteration consists in the substitution of the words ** Local
Government " for ** Lieutenant-Governor.” T

It has been held that the Commissioners have no power to levy
fees upon interments or cremations in new burial or burning-grounds
sanctioned under the section. The only case in which they are justified
in levying such feesis, where they have themselves provided, out of the
Municipal Fund, fitting places to be nsed as burial or burning-grounds
according to the provisions of section 259. (L. R.)

No burial or burning-ground . . . . shall be made or jformed. Thie
plainly refers to new grounds which might be made or formed after thes¢
sections come into force, If made or formed with the permission of the
Commissioners, such gronnds must (having regard to sections 257 and
274) be registered, - i

Having lapsed into disuse. The question has been raised as to whether
these words refer to grounds which have been registered under the
preceding section, and #hen fallen into disuse, or to grounds which hac
fallen into disuse before the extension of these sections. In all probabi.
lity the latter case is referred to. If the Commissioners permit disusec
grounds to be reopened, registration of such grounds is obviously neces-
sary with reference to sections 257 and 274.

256. (280) Ifit shall appear to the Commissioners af

Commissioners may » Ieeting that any public or pm:at-(;,%
order certain burial or burial or burning-ground is dangerou::
burning-grounds to be to health or offensive to thetax-payer
closed. or to the inhabitants of the neighbour,
hood, and also that a suitable place, for interment or burn’,
ing as the case may be, exists within a convenient distance
and is open and available to the inhabitants of the Muni-
cipality, the Commissioners shall give public notice of their
intention to close such burial or burning-ground, and shall
consider any objections which may be preferred within
fifteen days of the publication of such notice ; after con-
sidering such objections taey may, by notification to be
affixed on some conspicuous part of the ground, appoiut a
time, not being less than two months, for the closing of
such burial or burning-ground. 1

If any building is attached to, and used in connection
with, a burning-ground closed under this section, the Com-
missioners shall, if the owner of such building make an



ggp{iibéﬁdn to them in that beh#lf, take over the same on
Bﬂ_.ypjent"of a fair price therefor, :

e _Under the corresponding section, the sanction of the Commissioner of
t;}q Division was required, before the issue of the notification in guestion.

-~ 257. (281) After the expiration of the three months
' Prohibition to bury mentionedin section two hundred and
or burn in unregistered  fifty-four, no corpse shall be buried or
ground, burnt otherwise than in a place which
\is borne on the register of the Commissioners as an open
yburial or” burning-ground ; but the Commissioners may
rant special permission for a corpse to be buried or burnt
Isewhere.

Practically unaltered. A breach of the provisions of this section is
n offence punishable under section 274. )

The words “special permission for a corpse” clearly show that a
parate special permission must be given for every such corpse, and that

he Commissioners have no power to grant a general permission to any per-
son, or to the public generally, to bury or burn at an unregistered ground.

258. After the expiration of not less than twenty-four
B iineis oy hours from the death of any person,
ifanse corpees to be the Commissioners may cause the
urnt or buriedaccord-  corpse of such person to be burnt or
nget.amoftt.‘?e d‘;‘;;’:’;g;“ buried, and the expenses thereby

incurred shall be recoverable as a debt
ue from the estate of such person. In every such case, the
storpse shall be disposed of, so far as may be possible,in a
mmanner consistent with the religious tenets of the deceased.
P This section is altogether new,

a No. 532 T—M. of the 12th May 1984, in the Municipal Department,
‘rders that the following clanse should be added to Rule 8 of the ‘‘ Rules

r reporting, transmitting, and disposing of intestate moveable pro-
“perty : "'—

“‘The bond fide expenses incurred by a Municipality’on account of the
cost of the burial or cremation of the corpses of persons dying intestate
swithin Municipal limita, shonld also be included in Form III, and should
be paid at once from the estate of the deceased to the Vice-Chairman of
the Munisipality, on his presenting a duly receipted bill for the amount

to the Judge.”
259. (283) The Commissiofers at a meeting may, from
s time to time, out of the Municipal
pm? “S‘n‘é’é‘é”wmﬁ’; Fund, withithe sanction of the Local
used as burial or burn; - Governmeng, provide fitting places to
- o be used as purial or burning-grounds,
and may impose a fee not exceeding two rupees in respect
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- The provision for the imposition of fees is n?w . R

l‘m' ‘mg-grounds Wy el

* *260. (284) The Commissioners at a meetmg may, from )

. Commissioners may time to time, out of the Municipal
provide for burial of Fund, pxovnde for the burial and burn-
waupers frec of charge. ing of paupers fiee of charge, w1thm
the limits of the Municipality.

Of certain Offensive and Dangerous Trades or « -
Occupations. ko

261. (285) Within such local limits as may be fixed by
Certain offensive and the Commissioners at a meeting, no
~dangerous trades not o place shall be used without a license

be established within 2 oLh : >
Bik16s £ be fixed by the from the Commissioners, which shall

t

Cemmissioners without be renewable annually, for any of the

license, - following purposes, namely—
melting tallow ;
b01lmg offal or blood
skinning or dlsembowellmg animals ;
as a soap-house oil-boiling-house, dy emg-house :

as a tannery, slaughterhouse, or kilu for making bricks,

pottery, tiles, or lime ;

as a manufactory or place of business from which offen-
sive 6r unwholesome smells may arise ;

as a yard or depot for trade in hay,straw,wood,thatching-
grass, jute, or other dangerously inflammable material ;

as a store-house for kerosine, petroleum, naphtha, or any
inflammatble oil or spirit ;

as a shop for the sale of meat; -

or as a lodging-house or a serai.

Such license shall not be withheld unless the Commls-
sioners have reason to believe that the husiness which it is
intended to establish or maintain would be offensive or

- dangerous to persons residin ; in or frequenting the imme-
- diate neighbourhood.

The Commissioners may levy a fee in respect of such
license and the renewal phereof and may impose such
* conditions upon the license'as they may think necessary.

In the former Act *“oil, spirit o: explosive substance.” 3l

3‘h¢ ptovinon for the levy of a fee in respect of the license is new. AL

A

[

|
|



g ,‘I.Th‘a-- former provision, that the section should not be applicable until
one year after it should come into force in any Municipality, has been
omitted. .

It would seem that this section does not apply to cases where the
premises are only temporarily tised for the purposes specified, for privnte"
convenience and not in the way of budiness or trade. There ‘is a High™
Court ruling with regard to section 77, Act III of 1864 (B. C.), which
appears to be in point, as no distinotion ecan be drawn between the two
sections inthis respect. In In the matter of Sreeram Chunder Haldar,
GroveERr and BircH, JJ., temarked as follows: ** We think that this rule
must be made absolute. The Junior Government Pleader who has
appeared on behalf of the Chairman of the Munieipality, says, that no one
is permitt®l to make bricks, whether for his own use or for sale, without
taking out a license. The only section of Act TIT of 1864 (B. C.) which
could be applied to this case refers to making bricks or doing other
things with reference to trade. There is nothing in the section which
applies to a person making bricks for his own use or which makes it an
offence against Municipal Regulations to make them without first taking
out a licemse . . . . It appears to us that this fine has been impro-
perly levied on the petitioner, and that it should be returned to him."—
65 Cr. R, 20 W, R,

One Deno Manjee was prosecuted by the Howrah Municipality for
using a straw depdt without alicense. He was acquitted by the Honordry
Magistrate who tried the case, on the ground that he had petitioned for
a license, and that the order of the Secretary refusing the same was not
according to law. The acquittal was set aside by the High Court, on the
ground that the only question which the Bench had to decide was as to
' whether the accused was carrying on his business without a license or
. moti, and not as to whether his petition had been properly dealt with.—
i Unreported Case.

{|  The offence of using any place for any of the purposes detailed in this
i ection without a license, is punishable under section 273, clause (2);

1

| breach of ghe conditions of the license is punishable under section 273,
 elanse (3). -

It appears that the only person liable to a penalty for using the premises
‘for any of the purposes specified is the owner or occupier who carries
on the business. His servants canngt be held to be liable, neither can a
\customer be held to be liable. A butcher, therefore, who slaughtered
Cieattle in a slanghterhouse far which no license had beea taken out by

the owner could not be held to have used the premises as a slaughter-
housge within the meaning of this section. For the o.ﬂ‘euce consists, not
in the isolated aet, but in the carrying on of the trade or business
without a license — Municipal Commissioners of the Suburbs of Caleutta v.
Zamir, Sheik, 4 Cr, R., 16 W, R.

The definition of ‘‘ owner,” given in section 6, clause (11), must, how-
ever, not be lost sight of. i

262. (287) If it be she to the satisfaction of

Commissioners may, the Comr{issioners at a meeting that
it: f’.ﬁi“of"":f’iﬁg?.ﬂ? zla.lnydph;ca l:(;:en.aetc“l under section two
: ter-  hundred A4nd sixty-one is a nuisance
ﬁ,‘;‘;‘}‘.",‘,‘f,f::,ﬁf;’;: to the meighbourhood, they may, not-
offensive trades, to be withstandihg anything contained in
iatohdanad the said gection, give notice to the
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- occupier to dié};'oﬁti'ﬁue'who- use of such plaoé %éiﬁhin ong
- month after the date of such notice. 3

This section is apparently based on the ruling in Municipal Cominis-)

”dmwm of the Subuvbs of Caleutta v. Mohammed Ali, 6 Cr. R, 16 W, R,

n which it' was laid down, that a previons sanction to the establishment
of a trade does not entitle the proprietors to continue the business after
it has become a publie nuisance. . i 4

In the same case it was ruled, that *“ no one has a right to corrupt t»lia I

of a particular locality by the practice of & noxious trade, simply
“becanse, at the commencement of the nuisance, no one was in a position
to be injured by it ; and no prescriptive right can be acquired to maintain,
and no length of enjoyment can legalize, a public nuisance involying
actual danger to the health of the community.” "

“ Another species of nuisance is the carrying on of an offensive or
dangerous trade or manufacture. Such ecarrying on when only occasion-
ing injury to some private individual may form the subject of an action
at his suit ; but when it is detrimental to the public at large, it is a
criminal offence punishable by fine and imprisonment; and it may be
remarked that to snpport anindictment for such nnisances as these, it is
not necessary to prove that they are offensive to health, if they be
manifestly offensive to the senses.”—4 Steph. Com., 245.

263. (289) Within such limits as the Commissioners
Milkman, &c., not to &0 @ meeting may determine, no milk-
keep animals or cattle man, cartman, livery stable.keeper or
wishous lioense, keeper of hackney carriages shall keep
horses, ponies, or cattle, exceeding ten in number, for the

purpose of trade or business, except in a place licensed by | |

the Commissioners. >

The Commissioners may license places for such purpose,
and may levy a fee not exceeding one rupee on the issue
and renewal of any such license. Such license shall be
renewed in the first and seventh months of each year.

It shall be in the discretion of the Commissioners at a
meeting to grant any such license subject to such conditions
as they may think fit. '

The provision for the levy of fees in raspect of such licenses is new.
The other ehanges in the section are merely verbal. A breach of the
provisions of this section is an offence punishable under section 278,

elause (2). Breach of the conditions of the license is punishable under
gection 273, clause (3). ;

264. The Commissioners¢may provide publie stables for
Commissioners may the ac¢bmmodation of horsesand cattle,
provide public stables. and ngay direct that, within such

- limits as they shall at a meyting determine, no person shall
keep horses or cattle excgeding ten in number, for the
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Penalties.

% yurpose of trade or business, except in such public stables,
or in places licensed under the preceding section.

~ The Commissioners may charge such reasonable fees as
they shall think fit for the use, of such public staples. .

This is altogether new, and is founded on a suggestion made by the

Army Sanitary Commission, A breach of the order is punishable under
section 273, clause (4). -

265. (292) Within such limits as the Commissioners

Cpnditions for keep- may direct, no person shall keep any
ing pig-sty. pig-sty adjoining or near a road unless
' it is shut out therefrom by a sufficient wall or fence, and in
. no place within such limits shall more than ten pigs or
| more than twenty sheep or goats be kept without the
} written permission of the Commissioners. ;

The Commissioners may charge ah annual fee not exceed-
ing two rupees for such permission, and may impose swch
| conditions in respect of such permission as they may think
necessary.

Punishable under section 273, clause (5).

Penalties.

266. (239) Any person constructing a privy within a

Failing to shut ous Municipality, and failing to have it

privy from view. shut out from view, as in section two

) hundred and thirty-five required, shall be liable to a fine
\“, not exceeding twenty rupees,

) 267. (263) Whoaver erects a hut, or anyrange or block

Erecting huts with- Of huts or sheds, or adds to any hut
out notice. or shed, or to any.range or block
already existing, contrary to the provisions of section two
hundred and forty-three; and whoever fails to remove
such hut, block of huts, or shed, when required by the
Commissioners to do so, shall be liable to a fine not
exceeding twenty rupees fod every such offence, and to a
further fine, not exceeding fivd rupees, for each day during
which the offence is continuediafter he has been convicted
of such offence. ‘
' Practically unaltered. A4 further]fine. The sentence of a Court,

imposing & daily fine with prospectiv® effect, is bad. In re Sagur Dutt,
1 {oix R., 0.Cr., 41, For other refergnces see section 156, <

R
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268. (272) Ifawnyowner, occupierorfarmer of any place \1
Disobeying requisi- for the sale of meat, poultry, fish or

tion under section 249. vegetables, or of any slaughterhouse
wwithin the limits of a Municipality, after notice in writing
given to him by the Commissioners, that such place or
slanghterhouse is defective in any of the particulars speci-
fied in section two hundred and forty-nine, and requiring
" him to remedy the defect specified within not less than
thirty days, makes default therein, he shall be liable to a
fine not exceeding twenty rupees for every day during |
which such default is continued after the expiration of the
period mentioned in such notice.
See note to preceding section.

269. If any person, in order to provide for the passage

Cutting up road for of water, or for any other purpose,
passage of water. shali, without the consent of the
Commissioners, dig or cut up any public road or thorough-
fare, he shall be liable to a fine not exceeding twenty-
five rupees, and shall, in addition, be bound to pay the |
expenses incurred in filling up any excavation made by
him or on his behalf in any such public road or thorough-
fare.

This is entirely new.

270. Whoever, within a Municipality,—

(1) (236) without the permission of the Commissioners,

Throwing rubbish throws or puts, or permits his servants
into sewers. to throw or put, any sewage or offen-
sive matter on to any road, or who throws or puts, or
permits his servants to throw or put, any earth, rubbish,
sewage or offensive matter into any sewer or drain belong-
ing to the Commissioners, or into any drain communica-
ting therewith ; or ,

*(2) (237) causes oralloy's the water of any sink, sewer

Allowing water of OF cessppol, or any other offensive mat~
any sewer, &c., to run  ter belfinging to him or being on his
on any road, . land, t¢ run, drain, or be thrown or
put upon any road, or cfuses or allows any offensive
matter to run, drain, or be} thrown into a surface drain
near any road ; or f \
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( (3) (2&8) constracts a latrine, urinal, cesspool, house-

drain or privy, in contravention of
mo‘;“;“:;z%ﬂ‘:g;gg;":f the provisions of sections two hun-
gections 230 and 281. dred and t'nhll‘by or two hundred and,
' thirty-one ; or
(4) (250) without the w rm.cn permission of the Com-
missioners, digs or makes, or causes
“or suffers to be dug or made, any
excavation, cesspool, tank, or pit, in congravention of the
provisidas of section two "hundred and thirty-two,
| shall be liable, for every such offence, to a fine not
exceeding twenty-five rupees.

271. Whoever, within a Municipality, fails to comply
Disobeying requisi- With a requisition issued by the
, tion undersections 225, Commissioners under the provisions
230, and 231. of sections two hundred and twenty-
. five, two hundred and thirty, or two hundred and thnbv
| oue, shall be lidgble, for every such offence, to a fine not
exceeding twenty- five rupees, and to a further fine, not
exceeding five rupees, for every day during which he shall
| continue to make such default after service on him of such
requisition.
1 This is new. See note to section 267 as to illegality of daily fine.

Muking excavations.

272. Whoever, within a Municipality,—
1 (1) (241) without the written consent of the Commis-
Altering, &c., drains  sioners pL{,\inu“lv obtained, makes or
‘lﬁ&dmgwpﬂbllcﬁewefﬂ causes to be made, ot alters or causes
o to be altered, any drain leading into any of the sewers or
Sl drains vested in the Commissioners by this Act ; or
(2) (245) constructs any branch drain, privy or cesspool,
Making drains con- contrary to the duu.bmns and regu-
trary to the orders of lations of the Commissioners or con-
the Uommissioners. trary to the provisions of this Act;
or without the consent of the Commissioners, constructs,
_ rebuilds, or unstops any drain)\privy or cesspool which has
been ordered by them to be(demolished or stopped up
or not to be made ; !
shall be liable, for every
exceeding fifty rupees.

i'* Branch drain " issabstituted for
reproduces section 245,

uch oﬂ'euce to a fine not

rain,” otherwise para. (2) exactly

FOTLEL VTR
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973, Whoever, in‘a Municipality,— . ..
(1) (255) begins to build or tctake down, or alterox
- Offence under sec- Tepair, any house cortrary to the pro-

tions 235, 241, 242, visions of sections two hundred and
thirty-five or two hundred and forty-one, or lets a house’
for occupation contrary to the provisions of sections two
hundred and forty-two ; or, without written permission,
erects or sets up any hoard, scaffolding or fence whatsoever ;
or who, being permitted, fails to put up such fence or hoard,
or to continue the same standing, or to maintain ths same
in good condition ; or who does not, while such hoards or
fence is standing, keep the same sufficiently lighted during
the night; or who does not remove the same within eight
days, when directed by the Commissioners ; or

(2) (286 & 290) without a license uses any place for any

Offence uunder sec- Of the purposes specified in section two
tions 261, 263. _ hundred and sixty-one or section two
hundred and sixty-three ; or i

(8) (291) being a holder of a license under section two

Offence under sec- hundred and sixty-one or section two
tions 261, 261. hundred and sixty-three, breaks any
condition of such license ; or

(4) after the issue of an order under section two hundred

Offence under sec- and sixty-four, keeps horses or cattle
tion 265. exceeding ten in number in contravern-

tion of such order ; or

(5) (293) keeps any pig-sty, pigs, sheep or goats con-

Offence under sec- trary to the provisions of section two
tion 256. hundred and sixty-five,

shall be liable, for every such offence, to a fine not exceed-
ing fifty rupees, and to a further fine, not exceeding ten
rupees, for every day during which the offence is continued
after he has been convicted of such offence.

“ A further fine . . . . for every day.” A sentence of a Court

imposing a daily fine with prospective effect is bad in law. In re Sagur
Dutt,1 B, L, R, 0. Or., 41. See notg to section 156 for other references.

[ ‘

274. (282) Whoever, within a Munipipaﬂity, after the
¢ R expiration of the period mentioned in
i T “o’é’r'éﬁ section’two hundred and fifty-seven,

eorpse in unregis o :
grounds. knowu*gly buries or burns, or causes, =

procures or suffers to be burizd or burned, any corpse in or

TN T e a—



9 a.ny ground not reglstered as a burial or burnmg~grotmd !
zllllall ‘be liable to a fine not exceeding one hundred rupees.
! Thls is practically analtered.

275. Whoever, within a Municipality, uses any such

Offence under sec- place as is mentioned in section two
tion 252. Jhundred and fifty-two, without the
same being rem%tered shall be liable to a fine not exceeding
one hundred rupees, and to a further fine not exceedmg"
twenty "upees for each day during which the offence is
continued after he has been convicted of such offence.

This section is altogether new.

276. Whoever, within a Manicipality, not being the

Uncertificated per- holder of such certificate as is men-
sons dispensing drugs.  tioned in the second clause of sectign
two hundred and fifty-two, shall compound, mix, prepare
or sell any drugs in any registered shop or place, shall, on
 conviction before a Magistrate, be liable to a fine not
exceeding fifty rupees for each offence; and any owner,
occupier or keeper of any such shop or place, who shall
employ any such uncertified person to perform any one or
more of such duties, shall, on conviction before a Magistrate,
be liable to a fine not exceedmcr two hundred rupees, and
shall be further liable, at the discretion of such Magisfrate,
to forfeit his license :

Provided that this section shall not come into operation
until after the expiration of & period of six months from
the publication of a’mnotification to that effect in the
 Calcutta Guzette by the Local Government.

This section is taken from the Calcutta Municipz;l Consolidation Act
Amendment Act, 1881, section 23, clause (3).

277. (288) Whoever, within a Mummpahty, after the
Disobeying notice un- expiration of the time specified in a
der section 262. . notice isqued by the Commissioners
under the provisions of sectiorjtwo hundred and sixty-two,
uses, or permits to be used, the jlace specified in such notice
in such a manner,as to be a nu sance to the neighbourhood,
shall be liable to a fine not excpeding two hundred rupees,
and to a further fine, not exce forty rupees, for each:




' da.y dumng which the offence is conhnued after hehas beq;n
- convicted of such offence. ! &

If the nuisance conslsmd in vitiating the abmoaphere 50 a8 to make it
noxious to the health of persons residing in the vicinity, the offence is
punishable under section 278 Indian Penal Code, with fine of Re. 500 ;
if in volunta.nly corrupting or fouling the water of any pubhcf lpnhg
or reservoir, the offence is punishable with imprisonment of eit
description for three months and fine of Rs. 500,—Indian Penal Code,
section 277.

A public nuisance is defined in section 268, Indian Penal (‘ode, as ‘“‘any
act . . . orillegal omissior which canses any common 1n]ur’y, danger ‘r'
or annoyance to the publxc or to the people in general wito dwell or /
oceupy property in the vicinity, or which must necessarily cause | mjnr\, )
obstruction. danger or annoyance to persons Who may have occasion to‘

use any public right.”

“ A further fine, ete.” A sentence by a Court i 1mp0h1ng a fine for an
offence, and a daily fine for such time as the offence may be continued in {
future, is bad in law. In re Sagur Dutt,1 B. L. R., O. Cr.. 41, See not.e}

to section 156.

*278. (294) Any Magistrate before whom any person |
] ; is cunvxcted of an oifence contrary to |
tiosn“f)‘;el';:;‘;':ggcef"c”" the provisions of this Act relating to |
the use of any place for a purpose for
which a license is required, or of the non-observance of any
of the bye-laws relating thereto made under this Act, in|
addition to the fine which may be imposed on snch person
under this Act, may suspend, for any period not exceeding
two months, any such license.
Aud the Commissioners, upon the conviction of a,ny{
person for a second or other subsequent like offence, may | 1
cancel his license.

1t must be remembered that this sectlon, forming part of Part VI, is/
not in force in any Municipality to which it has not b2en express]y

extended.

®

PART VIIL.
OF A WATER-SUPPLY. 1

279. In any Muuicipalityjto which the provisions of this.

lmposit.ion of water- Part shill be extended in the manner
rate prescribed by section fwo hundred and
twenty-two it shall be lajvful for the Commissioners to
impose an annual water-ryf te not exceeding six per cent.
ou the annual value of holdings, when the houses aud lands
are situated in streets suppﬂza with water, and not exceed-
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-ing five per cent. when the houses and lands are situated in
streets not so supplied. i i ?
.. The said water-rate shall be paid by the occupiers of

the holdings by quarterly instalments in advance. ,

. The provisions of this Part are taken from the Calcutta Municipal
Consolidation Act, 1876 (B. C. Act IV of 1876). This section is taken
from section 88, clause (b) of that Act. i
#In Part VII we have made some changes which are calenlated, in our
opinion, to render this part of the Bill more generally snited to the
conditions under which Municipalities in the Mofussil are likely to
avail thenMelves of these provisions of the law. The sections as origi-
'nallys drafted were taken from the Caleutta Municipal Act, 1876, which
contemplates a supply of filtered water, and a general connection with
dwelling-houses in the town. It has been represented to us that the
water need not in all cases be filtered, and that some Municipalities
may desire to lay down water in the streets, but may not be able to give
ha house supply. We have modified the gactions accordingly,
¢ A doubt has been expressed whether the provisions of Part VII
would be applicable to towns (such as Darjiling), which have already
supplied water at the cost of the Municipality, and we have been urged
'to insert words expressly including such towns within the operation of
Part VII of the Bill. But we feel no doubt that the wording of the
/Bill as it stands is sufficient to provide for these cases. It will be only
ecessary for the Municipal Commissioners of Darjiling (orof any other
wn similarly eircumstanced; to apply in the prescribed manner for
the extension of Part VII (either wholly or partially) to their Muni-
cipality, and they will then be entitled to levy the water-rate anthorized
y section 85 (now section 86) of the re-amended Bill."—Rep, 8. C.
| It will be the duty of the Commissioners to regulate the rate accord-
ing to the amount of benefit enjoyed by the residents of particular
oStreets. In making the rate assessable on all holdings, it has been taken
or granted that all the rate-payers in a town are benefited by the
j¢ntroduction of a pure supply of water, whether it is brought close to
sheir doors or not.—P. (', Feby. 23rd, 1884,

c|¢ 280. The annual value of holdings shall be the value
B¢ valuation, assess. determined by the Commissioners for
ment and collection of the imposition of the rate on holdin
water-rate. under the provisions of Part IV of this
Act,-or, if no such rate on holdings be imposed, the annual
value shall be ascertained and determined in the manner
- provided in that Part. And, the provisions of sections
ninety-six to one hundred and'.nine (both inclusive), and
one hundred and twelve to one hundred and thirty (both
inclusive), shall, mutatis mutarylis, and so far as they are
not inconsistent with the provisigns of this Part, be applica-
‘ble to the assessment and collectlon of the water-rate.
"This is altogether new. As the prvisions of seotion 98 are hereby
-extended o the assessment of the water rate, places used for public wor-
C, B. M, A j - SRt | PRI



ship and rogistes pnblio ‘burial and burning-grounds are exempted:

from it. ’ : et e
The question as to whether arable lands are liable to the water-rate

depends upon whether they are held to be lizble to the rate on holdings,

a point which is discussed in the note to section 98. Compare IEJ {

section 311'and note, . 2= Pl

i

' 281. Whenever the person by whom the water-rate shall

————— Lar

Ocoupier paying Dhave been paid,”or from whom the
water-rate may deduct said rate shall have been recovered, is
one-fourth from rent not the owner of the house owland in K
St 6o ownar, respect of which the water-rate shall |
have been assessed, such person may recover from the owner | |
one-fourth of the water-rate so paid or recovered, and may
deduct the same from the rent payable by him to such owner.

This section reproduces, with some slight verba! alterations, section 98
of the Calcutta Act. ¢ .

282, Whenever any house or land has been unoccupied
Whenhouseisunocen- QUTING an entire quarter, the ownerJ
pied owner to pay one- Of the said house or land shall pay to|
fourth of water-rate.  the Commissioners one-fourth of the
sum which would have been payable as water-rate by the
occupier if such house or land had been occupied.

The sum payable by the owner under this section shall/
be deemed to be due on the tirst day of the quarter f(:illl.)\w;'—!l
ing that in respect of which the said sum is payable. |

From section 99 of the Calcutta Act with verbal alterations, 1%
The definition of “ owner ” in section 6, clause (11), is important. {

283. Whenever any quarterly instalment of the water, 1

Refund of water-rate Tat€ shall have been paid in respect ot
when house ceasestobe any house or-land, and such house or
cccupied. land shall, during the quarter for
which such instalment shall have been paid, cease to be
occupied, the person who shall have paid such water-rate
shall be entitled to be repald by the Commissioners three=
fourths of such sum as shall bear to the amount paid by,
him the same proportion/which the residue of the quarter
bears to the entire quarter : iade

Provided that notice shiall have been-given in writing t
the Commissioners of sucli house or land being unoceupied,
and that the application fr sefund be made within six
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mmtahs next a.ft.er the date on whlch the honae or land -
oaa.sed to be occupied.

The date on w'hlch the said notice is delivered at the
office of the Commissioners shall, for the purposes, of this
section, be deemed to be the date on which the house or
land ceased to be occupied.

B. C. Act IV of 1876, secfion 93, with some alterations. .

284, Whenever any house or land which shall have

Rate payableor house been unoccupied shallbegin to be oceu-
({being, re-occupied. pied during any quarter, “there shall be
orthwith payable by the occupier in respect of such house
r land a sum calculated at one-fourth of the rate that
ould have been payable if the house or land had been
ceupied during the entire quarter for the period during
hich the house or land was not occupied, and the full rate
or the residue of the quarter.

And such occupier shall be entitled to deduct from the
ent, or otherwise recover from the owner, one-fourth of
the water-rate that would have been payable if the house
br land had been occupied during the entire quarter.
Section 96, B. C. Act IV of 1876.

285. Whenever any person holding any house or land
| Person subletting to from the owner thereof has sublet the
'evernl different ten- . Same in several ty to two or more per-
thﬂfﬂbﬁ deemed occu-  gons, the person holding - from ® the
ik owner shall, for the purposes of this

b

>art, be deemed to be the occupier of such house or laud.
¢l ““ He that holds lands or tenements in severalty or = sole tenant
*hereof. is he that holds them in his own nght only without any other

erson being joined or connected with him in point of ipterest during his
umte therein.” 1 Steph. Com., 335,

286. The provisions ; of sections three hundred and

. twelve, three hundred and thirteen,

( mgw;&rc?n‘;’i‘i “other and threethundred and fourteen shall

onses. ‘be applicable to this Part, provided

that the owner shall not be entitled to recover from any

occupying tenant more than three-fourths of the water-rate

that would but for this proviso be recoverable by him under
the said sections. * '

“The ‘sections quoted refer to lighting rates, Section 312 provides that. in
' cases, the rate may be levied fﬁ)i'n the owner ; section 313, that




rates paid by the owner may be recovered by him from the occupier ;
section 314, that the owner shall have the same powers of reoovex%k
such rates as if they were rent. { .

P '{?Am:

P

287. . In any Municipality to which the provisionsiiof !
The Commissionersto  this Part shall be extended, the Com-
provide water-supply.  missioners shall’ provide a supply of
-water within the limits of the Municipality ; and for this
purpose it shall be lawful for them to cause such mains and
- pipes to be laid, and such tanks, reservoirs or othe‘r works
to be made and constructed, as shall be necessaty for thy
supply of water in the chief public streets; and they'ma
also erect in all such streets sufficient and convenient stand
pipes or pumps for the use of the inhabitants of the Munici
pality for domestic purposes.
Section 129, B. C. Act IV of 1876.

_ .

 288. A supply of water for domestic purposes shall no

What are not domes- include a supply of water for anima
tic purposes. or for washing carriages, where suck
animals or carriages are kept for sale or hire, or a supply
for any trade, manufacture, or business, or for watering
gardens or roads, or for any ornamental or mechan'icai’
purpose. }

This section reproduces, with slight verbal alterations, section 130 o
the Calcutta Act (B. C. Act IV of 1876). ) i

289. The Commissioners at a meeting shall determin

Pressure at which What pressure of water shall be main
water must be kept. tained in their service pipes an
mains, and during what hours such pressure shall b
continued : and any rule made under this section shall be®
published in such manner as the Commissioners may direct,
and shall not.be altered except with the sancticn of the
Commissioners at a meeting,.

B. C. Act IV of 1876, section 13].

290. If the Commissioners at a meeting shall deter-

s Ao mine to supply water to houses within
Communication-pipes, o i8 4 Sl
&o., to be made of re. the Municipality, every person pay%ﬁ

quired dimensions, and the water-rate hereinbefore mention

o gxpense of house- ghall be entitled to lay down com-
sl munécation-pipesfromtheservice.p es

I



of the Commissioners for bringing into his house or land
a reasonable supply of water for domestic use:

Provided that the Commissioners shall be at liberty to
cut off the supply of water to any house or land during the -
time the said house or land is unoccupied. .

Such communication-pipes and the pipes and works.
within the house cqunected therewith, shall be of suche
character, dimensions, and materials as the Commissioners
shall fix and approve; and shall be made and constructed
at the expense of the person requiring the same.

i B.C. Act IV of 1876, section 136.

291. The communication-pipes and all fittings thereon
U Communication-pipes, 1¢ading water from the service pipes
c., must be made to Of the Commissionersinto any house
satisfaction of officers or land, and the pipes, works, and
of the Commissioners.  §itin g inside the house or land, must
fin all cases be executed sul)_]ecb to the inspection and satis-
Yfaction of the Commissioners.

Such communication-pipes, works, and fittings may be
ade by the servants and workmen of the Commissioners
japon such terms as may be agreed upon bhetween the Com-
imissioners and the person requiring the supply, or subject
to such charges as may be fixed by the Commissioners; and
he Commissioners may require the amount necessary for
pthe execution of such works to be paid or deposited before
such works are executed :

And such charges and expenses shall be recoverable in
gphe same manner as thé water-rate.

"‘" This section reproduces verbatim section 137, B. C. Ach IV of 1876.

292. Any officer authorized in that behalf by the Com-
Power to enter pre- missioners may, between the hours of
mises. seven in %he forenoon and five in the
afternoon, enter into or on any house or land supplied with
water as aforesaid in order to examine all pipes, works, and
“fittings connected with the supply of water, and to ascer-
wbam whether there be any waste or misuse of such water :
And if such officer at any such time be refused admit-
«ﬁtnce into such Louse or land for the purposes aforesaid ; or |
“be prevented from making such examination, the Commis-

-
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sioners may forthwith cut off the supply of water frora
such house or land : iy yae

Provided that nothing hereinbefore contained shall
authorize an entry into any room appropriated for the
zenana or residence of women, which, by the custom of the
country, is considered private, unless a notice in writing of
1ot less than four hours be given.

This section reproduces, with one unimportant verbal alteration, see-
tion 138, B. C. Act IV of 1876.

293. In the event of any pipes, works or fittings con-
When pipes areout of Nected with the supply of water to
repair, Commissioners any house or land being at any time
BIAY burn off water. found, on examination by any officer
of the Commissioners authorized in that behalf, to be out
of repair to such an extent as to cause waste of water, the
Commissioners may cause the water to be turned off from
such house or land, after giving notice in writing of not
less than twenty-four hours, and may recover from the
occupier of such house or land the expense incurred for
turning off the water. \
Section 139, B. C. Act IV of 1876, with merely verbal alterations.

294. The Commissioners may supply water through a
meter for purposes other than domes-|
tic purposes, and may, subject to such
charges and rates as may have been fixed by the Commis-
sioners at a meeting, lay down, or allow to be laid down,
the necessary pipes and works of such dimensions and
character as may be approved by them.

Section 132, B. C. Act VI of 1876.

Supply for business.

295. The Commissioners at a meeting may determine

Householder entitled  What quantity of water shall be sup-

to certain supply of plied to/ the occupier of every house,

-+ Water for domesticuse. free of further charge, for every rupee

paid to the Commissioners as water-rate on account of
such house.

If the Commissioners have reason to believe that the
occupier of any house consumes more water than he is
entitled to as aforesaid, it shall be lawful for them to pro-

- vide a water-meter at their own expense, and to attacli the
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_same to the water-pipes of the said house: and any water
which may be used over and above the quantity to which
‘the occupier is entitled as aforesaid, shall be paid for by
_him at such rate as the Commissioners at a meeting may
_determiue. : :
. Bection 133, B. C. Act IV of 1876,

: ”i’@%er-su pply.

296. It shall bewat the option of the Commissionets
Commissioners may b0 provide filtered or unfiltered water
provide Sltered or unfil-  for all latrines and water-closets ; and
tergd water forlatrines. it chall be lawful for them to require
“that all latrines and water-closets supplied with water,
( filtered .or unfiltered, shall be provided with a cistern of
such size and description as the Commissioners shall direct,
and all such cisterns shall be put up at the cost of the
owner of the house or land so supplied with water.
Section 134, B. C. Act IV of 1876.

297. If any person supplied with water shall neglect to
Water may be cutoff Pay the water-rate hereinbefore men-
" on neglect to pay the tioned at the times of payment there-
rate. of, or the charge made for the said
water when supplied for other than domestic purposes, the
Commissioners may turn off the water from the house or
land in respect of which such rate or charge is payable,
and may recover the expense of turning off the water from
such person : *lal
Provided that the stopping or cutting off the supply of
water shall not relieve an¥ person from auy penalties or
liabilities which he may have incurred. v
Section 140, B. C. Act IV of 1876, with verbal a.ltt;ra.hions.

298. The occupier of any house or land in which water
Occupier in whose Supplied by the Commissioners under
house water is wasted this Pagrt is, from negligence or other
liable to penalty. circumstances under the control of
. the said occupier, wasted ; or in whose house or land the
pipes, works, or fittings for the supply of water shall be
found to be out of repair to such an extent as to cause
waste of water; ghallbe liable to a fine not exceeding twenty
_ rupees.
, | Section 141, B. C. Act IV of 1876, with slight verbal alterations.
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299. Any person otherwise causing waste of wate:
Person cansing waste  Supplied by the Commissioners shall
of water lisble to pe- be Liable to a fine not exceeding five.
nally. rupees. ‘ Aihh
Section 142, B. C. Act IV of 1876, verbatim.

800. It shall be within the discretion’ of the Commis-
 Commissioners _ a¢  Sioners to allow ény person nob resid-
their discretion may ing within the limits of the Mnm.el-
allow person outsidethe pality to take or be supplied thb‘
town to take water. water for domestic use, on such terms’
as the Commissioners in meeting may, from time to time,»i
prescribe.

And any person taking or causing to be taken for use,
outside the limits of the Municipality,
water supplied by the Commissioners,
without. the permission of the Commissicners, shall be
liable to a fine not exceeding fifty rupees.

Section 143, B. C. Act IV of 1876, with slight verbal alterations.

b,

Penalty.

301. Before a connection for the supply of water from |
Before connectionan UD€ Service pipes of the Commissioners |
officer of the Commis- 10 any house or land is sanctiomed,
:;2!;;? Mt:i ;?usetonbll the Commissioners may cause all tlt';e
b eSO De  works, pipes, and fittings within the
SDeabed. said housepor land to be ?nsyected by
an officer appointed by them in that behalf. iy
And the cost of such inspection shall be payable in
advance by the person applying for such connection at such
rates as the Commissioners in meeting shall, from time to
time, direct. ¢ : ‘
And until such officer shall have certified to the Com-
missioners that the works, pipes, and fittings have been
executed and put up in a satisfactory manner, a connection
with the Commissioners’ serviee pipes shall not be permitted.
Section 146, B. C. Act IV of 1876, with alterations. ‘

302. The connection with the service pipes of the Com-
Connection with ser. Missioners, as also the laying . of
vice pipes to be execut- supply pipes under any public road.
e only by an officer of o thoyoughfare, shal] be executed by
e Commisgioners, o v e :
e an officer of the Commissioners autho-
rized in that bebalf and by no other person.

{
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“And the expense of making such connection shall be
payable in advance by the person applying for the same,
at such rates as the Commissioners in meeting shall, from
time to time, direct. :

Section 147, B, O. Act IV of 1876, with slight alterations,

\ 303. Any person who shall unlawfully flush, draw-off,
| Obstructing or divert or take water from any water-
diverting water. works belonging to, or under the
ntrol of, the Commissioners, or from any water or streams
y Which such waterworks are supplied, shall be liable to
fine not exceeding one hundred rupees.
Section 149, B. C. Act IV of 1876, with slight verbal alterations.
' 804, No works for introducing a supply of water to
Estimate and specifi- any house shall be commenced by the
tion of works to be owner without sending a specificatiop
% and estimate of the cost thereof to
he occupier, nor by the occupier without sending such
pecification and estimate to the owner.
Bection 153, B, C. Act IV of 1876, verbatim.

305. Except in the case of a special agreement to the
Owner to keep works  contrary, the owner of auny house or
n Tepair. land shall bear the expense of keeping
Il works connected with the supply of water to such house
or land in substantial repair: y
. Provided that nothing in this seetion shall affeet the
tabilities of parties under leages executed previons to the
xtension of this Part' to the Municipality in which the

__+aid house or land is situated.
Section 156, B. C. Act IV of 1876, with verbal alterafions.

306. All public tanks, reservoirs, cisterns, wells, aque-

Tanks, &c., vested in  ducts, conduits, tunnels, pipes, pumps,
the Commissioners. and othe® waterworks, whether made,
laid or erected at the tost of the Commissioners or other-
wise, and all bridges, buildings, engines, works, materials,
and things connected therewith, or appertaining thereto,
and also any adjacent land (wot being private property)
appertaining to any public tank, shall become vested in
the Commissioners. :

Section 168, B, C, Act IV of 1876, verbatim,
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307. The water-rate and all moneys collected, received
Application of rates Or recovered for or .in respect of the
and moneys received supply of waber or the execution of
fromthesupplyofwater.  works, and all fines connected there-
with, or in any respect relating to the water-supply, shall

be applied by the Commissioners in defraying the expense
of making, extending or maintaining. the waterworks, in f
paying the interest of money borrowed for the waterworks, |
and in the liguidation of debts incurred in connectipn there—ﬂ
with, or for some other purpose connected with the supp_l_j'r
of water. f
Section 160, B. C. Act IV of 1876, verbatim. '

By this section it appears obvious that the sums raised as water-rates
must be credited to a separate fund, and not to the General Municipal
Fund. For they can only be expended on purposes connected with the
supply of water, and are therefore not available for the purposes to which
the General Municipal Fund may be devoted. .

PART VIII. |
This Part is taken from the Howrah Lighting Act, Aet V (B. C.jl)
] }

of 1873.
Or LicaTING WITH (GAS. : {

308. In any Municipality in which this Part shall have

Municipal Commis. been 1:[t1'ollllcu3.d in the manner proy
sionefs may submit to vided in section two hundred an
the Local Government twenty-two, it shall be lawful for the
& plxn for lighting, Commigsioners, from time to time, t
submit to the local Government, fox its sanction, a plan folr
lighting with gas any portion of any area situate withit
the Municipal ¢imits, whether so lighted already or not,
such portion of the said area having heen previously
defined by the Commissioners at a meeting held for tha
purpose. The Local Government shall cause the plan to b
published for one month in the Calcutta Gazette, and th
Comumissioners shall publish it in the vernacular within the
limits of the Municipality ; and after such publication, and
after consideration of any objections which may be raisedl
to it, or alterations suggested in it, the Local Governmen|t
may, if satisfied that the lighting proposed in the plan 23
proper and sufficient, sanction such plan, or may refuse itis
sanction thersto, or way return it to the Commissioners fCn

= USRI SR e
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‘alteration in certain particulars to be specified by it, and
“when altered may.sanction it as altered. The Local Govern-
‘ment shall cause its sanction to any plan to be notified in
the Calcutta Gazette, and shall at the same time cause the
plan sanctioned to be published in the said Gazette.

Section 2, Act V (B. C.) of 1873.

In the manner provided in section 222, That is to say, by publicatioft
of the Government order extending the Part in the Calcutta Gazette :
by posting a copy of the same, together with a translation in the verna-
cular, in"the Municipal Office and at other public places, and by public
proglamation.

309. After notification by the Local Government in the
last preceding section mentioned, it

Lighting-rate notex- 1.1 ho Jawful for the Commissioners

ceeding three per cen-

of plan, be imposed on' jng three per centum of their annual
holdings. 2 : s L
value, upon all holdings situated within
such portion of the said area for the purpose of defraying
the whole expense of lighting :
Provided that, as regards any portion of the said
Proviso as to portions  area already lichted with gas, for the

‘have been sanctioned by the Local Government under the
[ provision of the last preceding section, if it shall appear
Jth&t the estimated proceeds of the said rate at threg per
centum will not be sufficient to defray the whole expense
of such lighting, it shall be lawful for the Commissioners
Io impose a rate sufficient to defray the whole expense of
ighting such portion. \

Section 3, B. C. Act V of 1873. I

¢ Local Government " has been substituted for # Lieutenant-Governor,"
otherwise no change has been made,

“Holding * is defined in section 6, clause (3). The rate raised under

this section must be credited tv a separate Lighting Fund, as it cannot be
expended upon any other purpose.

310. The rate imposed under the last preceding section

. Rate payable by oc. Upon holdings shall be paid by the

“cupiers quartetly in occupiers thereof by quarterly instal-

“advance. " ments in advance; but no rate shall
’l!:e leviable until the Jamps in the portion of the area to be

lighted shall have been lighted ; nor shall any rate be levi-
fi ; =2

tum may.after sanction to impose an annual rate, not exceed-

already lighted. future lighting of which a plan shall *
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able for any quarter or portion of a quarter antecedent : .
such lighting. i
Section 4, B. C. Act V of 1873. { : A

311, The annual value of holdings shall be the value

Valuation, assess. determined by the Commissioners for
ment, and collection of the imposition of the rate on hold- |
lighting-rate. ings under the niovisions of Part IV
of this Act, or if no such rate on holdings be imposed, the
annual value shall be ascertained and determined in the
manner provided in that part. And the provisions of 7
sections ninety-six to one hundred and nine (both inclu=
sive), and one hundred and twelve to one hindred and
thirty (both inclusive), shall, mutatis mutandis, and so far
as they are not inconsistent with the provisions of this
Part, be applicable to the assessmeut and collection of the
li%hting-ra.te.

Seotion 5, B. C. Act V of 1873, =B

How'ble My, Reynolds :—* It seemed unlikely that this part. of the
Bill would ever be extended to places in which the tax on holdings was notv
in force ; and if it was so extended, it scemed proper that the valuation
on holdings for the assessment of the lighting-rate should be made as it
was for the water-rate, even though there was no valuation on ho].dingsi
for general purposes,”—P. (', Mareh 1, 1884, [

By this section all the provisions of the Act relating to the rate on hold-
ings, except those contained insections 110and 111, are deelarad applicable |
to the lighting-rate. It follows, therefore, that all those classes of hold-
ings which are liable to the rate on holdings are liable to the lighting-rate. |
By section 98, holdings used for public worship, or duly registered as burn-
ing or burial-grounds. are exempted from the rate on holdings, and are
therefore exempted from the lighting-rate. Arable lands will be liable
to the lighting-rate if they are liable to the rate on holdings and nof
otherwise. The liability of arable lands to the rate on holdings, is
disputed questidn, which has been discussed in the note to section 98.

In the present Act, ns originally drafted, arable lands and lands used
for pasturage wele distinetly exempted from the lighti ng-rate. The
following extract explains how this provision came to be omitted :—

“ The Hon'ble Mr. Reynolds moved the omission of the second clause of

tion 309, which provided that arable lands, places of public worship, ete.,
should be exempt from the lighting-rate. He said, there was a general
exemption clause in section 97 (now bection 98) relating to the house-rate,
and there seemed no reason for having a different procedure for the light-
inf and the water-rate.”"—P, €', March 1, 1884. ) \

t is not quite clear from the above extract, whether the fact was rmq-
nized that arable lands had not been exempted under section 98 ; but it
is obviously improbable that it should have been overlooked,

312. If any holding shall be occupied by more than

Power to assess one tenant holding severally, or shall
owuers in certain cases. he of , less aunual value than one

ser LSS



'h;mdréd' ,énpees, it shall be lawful for the Commissioners
~ to recover the rate from the owner of such holding.

Section 6, B. C. Act'V of ]873.. b ! ;
The definition of *owner” given in section 6, clause (11), must not be
lost sight of. 2 g

313. Whenever any rate shall be recovered from any

Owner to recover owner of any holding under the pro-
from theoccupier rates  visions of the last preceding section,
B¥id by owner, it shall be lawful for such owner, if
there &hall be but one occupying tenant of such entire
holding, to recover from such tenant the entire amount of
the rate which shall have been se paid by such owner ;
|a.nd if there shall be one occupying tenant of a part of
‘such holding or more than one occupying tenant of such
| holding, then to recover from such tenant or each of such
{tenants, such sum as shall bear to the entire amount of
rate which may have been so recovered from such owner,
lt.he same proportion as the value of the portion of such
 holding in the occupation of such tenant bears to the
entire value of such holding, subject, however, to the provi-
sions of the next succeeding section,
| Section 7, B. C. Act V of 1873.

314. Every owner who, under the provisions of the last
Owner may recover preceding section, may be entitled to
rale so paid as rent. recover any sum from any occuyying
tenant of any holding or of any portion thereof, shall’have,
Ifor the recovery of such sum, all such and the same reme-
!Elies, powers, rights, and autharities as if such sum were rent
»ayable to such owner by such tenant in respeet of so much
‘of such holding as may be in the occupation Uf: such tenaut.
Section 8, B. C. Act V of 1873, :

315. Every occupier shall be liable to the lighting-rate

Occupier liableto the for the time of his occupation. When
rate for time of occupa- any pexson shall have been an occu-
tion only. pier for a part only of any quarter,
he shall be liable only for so much of the rate for that
quarter as may be proportionate to the number of days
‘during which he shall have been an occupier.
. If he shall have paid the rate in advance, the amount
| Bxcoss paid in ad- paid in excess of the sum due under
i vance to be refunded.  this section shall be refunded.



No such rate shall be chargeable to any person on
account of any unoccupied holding for
Yo rate tobe charged o time during which it may remain -
uring vacancy. p I v
unoccupied : | N
Provided always that when any person ceases to be the -
Notice of cession of occupier of any holding upon which™
ogcupancy to be given the rate has been assessed, he shall
within seven days. give the CommisSioners notice to that
effect within seven days from the date of the cessation of
his occupancy. If the occupier fail to give suck notice
within such period, he shall be liable to the rate assessed
on such holding for the whole quarter, although he may
hiave occupied for a part only of such quarter; and in
cases to which the provisions of section three hundred and
twelve apply, the rate assessed on such holding for the
whole quarter shall be recoverable from the owner, if such
owner has failed to give notice that such holding is unoceu-
pied, within seven days from the date on which it ceased
to be occupied.
Section 9, B. C. Act V of 1873.
¢t Cession of occupancy " in the margin is apparently a mistake for
“ gessation of oceupancy.” ]
316. When the name of the owner or occuvier of any
Unknown owner or holding is not known, it shall be suffi-
ocoupier how to be de- cient to designate him, in auy notice
signated. served or proceeding held under this
Part, as the owner or the occupier of the hclding on
which the rate is assessed, and without further deseription.
Section 10, B. C. Act V of 1873,
317. If the Commissioners deem it necessary for the |
Situation of gas-gipe PUTPOSes of Lhi_g Part to raise, sink, or
or other gas-work to Otherwise alter"the situation of any
be altered at the ex-  gas-pipe or other gas-work laid in any
Rbners. f the Commis- 1o tion of the said area, they may,
from time-to time, by notice in writ-
ing, require the person to whom auy such pipe or work
belongs, or under whose control it may be, to cause forth-
‘with, or as soon as conveniently may be, any such pipe or
work to be raised, sunk or otherwise altered in position, in
such manner as the Commissioners may direet : i
Provided that such alteration be not such as permanently.
to injure such pipe or work, or to prevent the gas fiom |

v
"
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flowing as freely and conveniently as before, and the ex-
_penses attending such raising, sinking, or altering, and full
compensation for the damage done thereby, shall be paid
by the Commissioners out of the Municipal Fund as well
to the person to whom such pipe or work belongs as to all

other persouns.
Section 11, B, C. Act V of 1873,

| 818, Ifthe personto whom any such pipe or work be-
S nss. b, neglect longs, or under whose contyol it may
makealterations, the be, do not proceed forthwith, or as
mihissioners may soon as conveniently may be, after
e the same to be the receipt of such notice, to cause
) the same to be raised, sunk or altered
in such manner as the Commissioners require, the Commis-
ioners may themselves cause such pipe or work to be raised,
sunk or altered as they may think fit:
Provided that such works be not permanently injured -
thereby, or the gas prevented from flowing as freely and
conveniently as before.
Section 12, B. C. Act V of 1873.

319. The provisions of this part shall apply, so far as

Provisions applicable May be possible, to any scheme which

'to other systems of may be adopted by the Commissioners

lighting. of any Municipality for lighting the

Municipality under any system involving the laying of
ipes or wires or other similar apparatus, x

T This section is new,and obviously has reference to lighting by electricity.

g e

? « PART IX,

! This Part is taken from the Latrines Act [Act VI of 18!8 (B.C)].

> OF THE CONSTRUCTION AND CLEANSING OF LATRINES.

820. In any Municipality to which the provisions of
Notice tobe issved by  this Part shall have been extended in
| the Commissioners. the manner prescribed by section two
‘hundred and twenty-two, the Commissioners may issue a
| notice declaring that, from a date to be specified in such
{notice, they will maintain an establishment for the cleans-
“ing of public and private latrines, within the limits of the
Municipality, orany part thereof; and the Commissioners
shall malke suitable provision aceordingly.
“Sectivn 2, B..C. Act VI of 1878, i -

.

}‘\
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" 331 When such provision has been made, the Com
Commissioners may Sioners may levy fees, to be fi

hvytun. on such scale, with reference to the

v

AT ST & |

annual value of holdings within the limits of the Muniei-
pality, or such part thereof as aforesaid, as the Comimis-
sioners at a meeting may, from time to time, direct; =
. but the fee shall not exceed three rupees per annum |
where the valuation of the holding amounts to, or is less /
than, twenty-five rupees ; _ g f
and the fee on any one holding shall not exéeed four/
hundred and eighty rupees : ..
Provided that if, on the commencement of this Aect, t
owners or occupiers of any holding are already unde
engagement to pay to the Commissioners an annual su
exceeding four hundred and eighty rupees for the cleansin
of their premises, such sum, or such other sum as may from
time to time be agreed upon between them and the Com-)
missioners, may be levied from them in accordance with the?
provisions of this Part. _1

Section 8, B. C. Act VI of 1878,

 Twenty-five rupees.” The,annual valuation of the holding is obviously
referred to. ;

The question having arisen as to whether holdings having no latrines in
them, and receiving no services from the Municipal Scavengering Estab-
lishment, were liable to taxation under section 3, Act VI of 1868, the point
was referred by Government to the Advocate-General for opinion. The
opinion of the Advocate-General was as follows: ¢ By section 2 of the
above” Act, provision is made for the maintenance of an establishment,
for the cleansing of all public and private latrines within the limits of
Municipalities, and by subsequent sections fees or rates in lieu of feer
are required to be levied on all hoidings and places particularly men
tioned. It follpws that all houses and lands which have no latrines pay
as well as these which have them, and that all holdings, including
tanks and gardens also, pay, it being borne in mind that the expenses -
of the general establishment and of other matters contained in the Act |
are to be defrayed by the levy of fees or rates.”

It appears then, that there are absolutely no classes of holdings which
are exempted from latrine tax, and that it is, therefore, leviable not only F
on arable lands, but also on those holdings which are exempted frem.
house-rate under section 92, viz,, holdings used exclusively as places of

]

public worship, or duly registered as public burial or burning-grounds. *
S
322. The said fee shall be payable by the occupier for

the time being of the holding, or
Benovecy of 1008 ihe ownex-thereof nnder thelzgxt,mf oy
ceeding sectiony in quarterly instalments, and shall bea

-
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‘récoverable in the manner prescribed for the recovery of
“the on the value of holdings in this Aet. '
*Every instalment of the said fee shall be deemed to be
due on the first day of the quarter in respect of which such
‘instalment is payable. : ;
The proceeds of the said fees shall be applied to the

maintenance of the said establishment, and to the provid-,
_ing of public latrines,’and generally to carrying out the
| provisions of this Part.

\" A listof the said fees, and of the persons liable to pay
he ssame, shall be published once in every year as pres-
ribed in section three hundred and fifty-four.

This section is practically the same as section 4, B. C. Act VI of 1868.

reference was made in 1880 by the Howrah Municipality as to
whether owners of vacant houses could be called upon to pay fees
under this section. The Advocate-General held, that they could not be so
called on, as the fact that the fee is payable by the occupier only, implies
that when there is no occupier it cannot be demanded at all. The owner
can only be called on to pay the fee when the house is occupied in
everalty by more than one person. He is in that case, however, merely
medium for collecting the rate, and the actual liability is imposed on
he ocoupiers, from whom he is authorized to recover the amount.

By clause (3),itis obvious that the fees levied under this Part must be
redflted to a separate Latrines’ Fund apart’from the General Municipal

nd. ;

323. If any holding is occupied in severalty by more
In certiin cases fee UaN one person, the Commissioners
ay be levied from Inay levy the said fee from the owner
waer, whomayrecover  of such holding, who may recover from
RN DRotmer. each occypier such sum as shall bear
o the entire amount of the fee so levied the same proportion
as the value of the part of the holding in the obcupation of
& uch person bears to the entire value of suck hoiding.

Section 5 of B. C. Act VI of 1878. verbatim.

thereof, is he that holds them in his own right only, without any other.
‘ n being joined or connected with him in point of interest during
estate therein.”—1 Steph. Com., 335,

324. Every owner who, under the provisions of the last

' Owner may recover preceding section, is entitled to re-

ees from occupier ag - cover any sum from the occupier of

ont. any part of a holding, shall have for

he recovery of the said sum all such and the same remedies,
C, B. M. A, 1 : 11

““He that holds lands or tenements in severalty, or is sole tenant -



‘powers, rights, and m‘bhg;ritie'Q as if such sum ﬁ{ere,reg pay-
able to him by the occupier in respect of such portloqhof
the holding as may be in his oceupation.: ‘; ke 4 %

Section 6, B. C. Act VI of 1878, verbatim. | Vi

i

325. The Commissioners, at their discretion, may com-
« Commissioners may Pound, for any period not exceeding
compound with occupier one year, with any occupier or owner/
or owner of certain pre-  as aforesaid of any railway premises
mises for fee. or of any premises used as a‘factory,
dockyard, workshop, cooly depdt, school, hospital, market A
court-house, or other similar place, for a certain sum to
paid by such occupier or owner in lieu of such fee.

Section 7, B. C. Act VI of 1878, verbatim.

826. The Commissioners may, in lieu of the aforesaid
" eCommissioners may fee, levy a rate per head, to be fixed
levy a rate per head. by the said Commissioners at a meet
ing, on the number of persons living within, or habituall
resorting to, any such railway premises, factory, dockyard,
workshop, cooly depdt, school, hospital, market, court.-housel
or other similar place. |

This section reproduces section 8 of B. C. Act. VI of 1873, with thy
difference that the rates is to be fixed by the Commissivners, instead o
by the Lieutenant-Governor. ‘

327. The Commissicners may reduce the amount of a."/
Commissioners may fee pa,ya,ble under this Pﬂ.l't, or H:lay\l
reduce or remit fee. remit the fee if, in their opinion, the
levy of it Would be productive of excessive hardship to the
person liable to pay the same. . {

Section 9, B. C. Act VI of 1878,

328. Whoever refuses to pay any fee or rate due under
Ponaliy, this Part, or having corapounded f

the payment of a certain sum unde

-section three hundred and twenty-five, refuses to pay su

sum, shall be liable, on conviction, to a fine not exceedini
three times the amount payable by him, exclusive of th
amount so payable. ; ‘ g

Section 10, B. C. Act VI of 1878, :



?t;,;vy". g

m No person lmble to pay a fee or rate under the
ption from pro-  Provisions of this Part shall be punish-

secution under section ed with fine for neglecting or refusing

27, to keep his privy in a proper state

under section two hundred and seventeen, clause (3).

Section 11, B. C. Act VI of 1878,

| .830. Allservants of the Commissionersemployed for the

© Powers of servantsof purposes of this Part may, within
mmissioners. such hours as may be fixed by the
ommissioners, enter on any premises of which the occu-
ier or owner is liable to pay a fee or rate as aforesaid, and
o0 all things necessary for the performance of their duties
nder this Part.
Section 12, B. C. Act VI of 1878.

331. The Commissioners at a meeting may make an
| Commissioners may Order requiring all persons employed
uire nightmen to in the removal of sewage within the
jjske out licenses. limits of the Mumcxpahty, or any
tart thereof, to take out licenses, and to be servants of the

.] Cons T i u’i-@gmmg of Latnms %, 163‘.‘

ommissioners for the purpose of removing sewage from °

remises within the said limits.
The Commissioners at a meeting may grant such licenses
bject to such conditions as tlu,y may think fit, and may
pose fees in respect of the same.
Subject to the approval of the Local Government, the
ommissioners may make rules to define the duties of ﬂuch
rsons, and from time to time"may alter, add to or repeal
ch rules; and any breach of such rules shallssubject the
yffender to a forfeiture of license, and to a ﬁne not exceed-
g twenty rupees.
Section 13, B. C. Act VI of 1878.
By section 355, all fines under this Act may be lmposed by a Magistrate

nd may be 1ev1ed under the provisions of the Code of Criminal Procé-
ure.

)

- 332. If the Commissioners think that any latrine or
R cis - ma additional or common latrine should
e latrine. to Ln be provided for any house or land
nstructed, and in de- . within the limits of the Municipality,
‘mw °°n"_“°“ the owners of such house or land

e shall, within fourteen days after notice

.




e

given by the Commissioners; or within such longer time
as the Commissioners may for special reasons allow, cause
such latrine to be constructed in accordance with the
~ requisition of such notice; and if such latrine is not
constructed to the satisfaction of the Commissioners within
“such period, the Commissioners may cause the same to be |
.constructed, and the expenses thergby incurred shall be/
paid by the owners, and shall be recoverable as provided in

section three hundred and twenty-two. j

Section 14, B. C. Act VI of 1878.

333. The Commissioners may, for the purposes of this s

Commissioners may Fart, by a notice in writing, requir 3
require list of persons the owner or occupier of any holding s
in a holding, to furnish, within a time to be speci-:
fied in the notice, a list of the number of persons residing:
ip, or habitually resorting to, such holding. |

Section 15, B. C. Act VI of 1878, !

334, Whoever, being the owner or occupier of any hol

Penalty. ing, fails to furnish such list withi
the time specified in such notice, aff
being required to furnish the same by the Commissione

shall be liable to a fine not exceeding one hundred rupees.
Section 16, B. C. Act VI of 1878, verbatim, i

A

PART X.
This Part corresponds with Part IX of the former Act.
REGULATION OF MARKETS.

335. (500) In any Municipality to which this Par 4
Power to construct Shall have beenextended in themannes ¢
markets. " prescribed by section two hundred anc ?
twenty-two, the Commissioners at a meeting may provid |
land for the purpose of being used as a Municipal market |
and may defray the cost of providing such land and of a |
expenses necessary for the establishment of such mark
from the Municipal Fund, and may take a lease of an
market ;
and may charge rent, tolls, and fees for the right to e
pose goods for sale in such market and for the use of shoy
stalls, and standings therein.
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_ Al suchAreuts, tolls, and fees may be recovered as arrears
of tax under the provisions of sections one hundred and
twenty to one hundred and twenty-nine, both inclusive.

_ Under the corresponding section of thé former Act, the sanction of
the Lieutenant-Governor was necessary for the establishment of a
Municipal market.

It will be noticed that section 301 of the former Act, which provides *
for a separate Market Fund, has not been reproduced in the present Act.
The profits derived fromn a Municipal market will, therefore, be credited
to the Gengral Municipal Fund.

- Municipal markets are usually farmed out, but it does not appear that
the Aet gives any express sanction for such a practice.

The establishment of a Municipal market gives the Commissioners no
power of prohibiting rival markets in the neighbourhood. The only
class of markets with which the Commissioners have any power to inter-
fere is that referred to in section 337,

- .

336. (302) No place shall be deemed to be “a Muni-

Definition of * Muni- cipal market” within the meaning of
cipal market. " the last preceding section, and no
place shall be deemed to be a market to which the follow-
ing sections of this Part apply, unless at least thirty shops,
stalls or’ standings are erected theyein for the sale of
goods.

The next section gives the Commissioners the power of ordering
that, within such limits as they may fix, no land shall be used as a market
for the sale of certain highly perishable commodities without a license
from them. From the present section it is obvious, that if the number

of shops, stalls, or standings is less than thirty, no such license is
necessary.

¥337. (303) The Commissidnersata meeting may order

Commissioners may that, within such limits asqthey may
prohibit use of wunli- fix, no land shall be used as a market
censed markets. for the sale of meat, fish, butter,
ghee, fruits, vegetables, and similar provisions otherwise
than under a license to be granted by the Commis-
sioners. ’

The words ““ similar provisions” in this section refer to provisions of
an equally perishable nature as those specified, and not to provisions
generally. (L. R.)

The object of the section is a sanitary one, and it empowers the Com-
missioners to order that certain kindsof provisions of a highly perishable

nature, and which become highly offensive when decomposed, shall not
be sold in a market 'which has not beea duly licensed for the

Mhere is eonsequently nothing in the section which renders it neces-
sary for any one, under any circumstances, to take out a license for a

Se
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-market in which only provisions which are not of a highly perishable
nature are sold. No license is required for a nn:?t in which only dhan,
rice, pulses, or other grains, salt, sugar, gur, spices, and any other pro-
visions not of a highly perishable nature are sold. The correct inter-

tion of this section is often overlooked. . Crarfd
 Shall be used as a market.” ‘ 13
The meaning of these words has been discussed in two Bombay cases,
—1In re Rijé Pdbd Khoji, 1. L. R., 9 Bom., 272, and Queen-Empress v,

*Magan Harjivan and another, 1. L, R,, 11 Bom,, 106. In both cases it
was ruled that the selling of articles in a private shop or shops, could
not be held to be using such shops as a market,

"

", 'Fn.

*338. (304) When the Commissioners at a meéeting

Power to grantlicens- Shall have issued an order under the
es for markets. last preceding section, they may at a
meeting grant a license for the use of any land as &
market for the sale of provisiors as aforesaid within the
Municipality. ‘
« Provisions as aforesaid ; that ie to suy, provisions of a highly perish-
able nature, such as meat, fish, ete. F

339. (305) Every license granted under this Part shall

Duration of licenses D¢ liable to the payment of & fee not
and terms on which e€xceedipg twenty - five rupees, and
granted. shall be in force until the end of the
year, and the Commissioners may grant such license, year
by year, on the certificate in writing under the hand of
the Chairman, annually renewed, that the land is fit to be
used as a market for the sale of provisions as aforesaid.

The provision for the levy of a fee is new. It will be ohserved that
although, under the following seftion, the Chairman is bound to grant
the certificatg if the land is fit for the phirpose, the granting of the
license is at #he discretion of the Commissioners,

It is not a remsonable ground for the refusal of a license to a new
market. to shew that its establishment will catse pecuniary loss to the
proprietors of a neighbouring market. The interests of the public are
what the Commissioners have to specially regard, and monopolies are
inimical to those interests. The existence of two or more markets in the
same neighbourhood ensures competition and reasonable prices.

It would appear from the preceding section, that the license must be

granted or renewed at a meeting, This and the preceding section must
be read together. :

*340. (306) The Chairman, upon the application in
Chairman bound to writing of the owner of any land, shall
certify fit places, grant such certificate, unless the land
be defective for the purposes of a market in drainage, ven-
tilation, watersupply, or proper width of paths and ways.

]
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- (307) The owners orlessees of all land used as markets for

. thesale of provisions as aforesaid at the

Existing markets.  time of the extension of this Part to

the Municipality, shall be entitled to receive a license for

the current year without the certificate required by section

three hundred and thirty-nine, but in subsequent years the
license shall not be repewed without such certificate.

In the case of markets existing at the time of the extension of this
Part to the Municipality, the section compels the Commissioners to grant
a license for the current year without a certificate. In subsequent
years, the certificate is absolutely necessary. The question arises, how-
ever, as to whether the Commissioners have, in subsequent years, the
power of refusing the license altogether, in the case of such markets,
notwithstanding that the certificate had been duly obtained. It does
not appear that they have such power, as the words “shall not be
renewed without such certificate " are probably intended to imply that
it must be renewed if the certificate has been obtained.

*341. (308) Every license under this Part shall be

Licenses to be regis- registered in a book to be kept for
tered. that purpose by the Commissioners in
their office, in which shall be stated—

(@) the name and address of the cwner of the land and
market ;

(b) the name and address of the lessee thereof (if
any);

(¢) the extent and boundary of the market ;

(d) the deseription of articles sold therein ; and .

(e) the days on which the market will be held.

*342. (309) Every transfer of interest in any such
Transfers to be regis- market shall be registered qwithin two
tered. months after the date of trhnsfer.

*343. (310) Any market, the license of which or the

Unregisteredmarkets  transfer of interest in which, shall not
tobedeemed unlicensed. have been duly registered under the
two last preceding sections, *shall be deemed to be land
used as a market without a license.

“ Any market,"—that is to say, any market of the kind referred to

in section 337. »

©'844. (811) Whoever, being the owner or occupier of

‘Penalty for naing any la.nd wilfully or negligently per-
“‘”’“’“‘ market. mits the same to be used as a market

- for the sale of meat, fisk, bntter, ghee fruits, vegetables or
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similar provisions without license under section three
hundred and thirty-eight, shall be liable to a fine not
exceeding two hundred rupees for every such offence,
and t.o a further fine not exceeding forty rupees, for
each day during which the offence is oontmuad after

con\rlct.wn of such offence’

~ This section is practically unaltered. Foromeaning of “similar pro-
visions," see note to section 337.

The further fine referred to must be adjudicated on a subsequent
conviction after the offence. An order by a Magistrate imposing a daily
fine for such time as an offence may be continued is bad in law, a8
imposing a penalty for an offence which has not yet been committed.
— In re Sagur Dutt, 1 B. L. R., 0. Cr., 41, See note to section 156.

345. (312) The Magistrate, on the application of the

Power to close unli- Commissioners, may order any land, in
censed places. respect of which a conviction shall
have been obtained under the last preceding section, to
be closed as a market-place, and thereupon may take
order to prevent such land being so used; and every °
person who shall sell, or expose for sale, meat, {ish, butter,
ghee, fruits, vegetables, or similar provisions, on any land
which shall have been so closed, shall be liable, for every
such offence, to a fine not exceedin g ten rupees.

In the former section ‘* may appoint persons, or otherwise take order.”
For definition of * the Magistrate,” see section 6, clause (8).

PART XI.

This Part reprodunces, with only Some unimportant verbal alterations,
Part VIII of ;ga former Act.

Or THE REGISTRATION OF BIRTHS AND DEATHS.

346. (295) The Commissioners of any Municipality,

Registration of births When required by the Local Govern-
and deaths. ment to do so, shall provide for the
registration of births and dedths within the limits of the
Municipality in accordance with the provisions of Bengal
Act IV of 1873 (for registering births and deaths), or
any other similar Act for the time,being in force.

* This section is practically unaltered.

By section 11 of Act IV of 1873, the Commissioners must make such
arrangements at a speeml mset.mg- and are empowered to do so of

their own motion, that is to say, without a requisition from the Local
Government. The Aet will be found post, il
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PART X1] Registration of Births and Deaths. }I@ ﬁ*

_Circular No. 7T—M., dated Darjeeling, the 28th May 1886, refers to
this section, and is as follows : —

It has been brought to the notice of Government that the duty of
keeping the registers of births and deaths under Act IV (B.C.) of 1878,
‘and in some instances even the vaccine registers under Act V (B.C.) of
1880, has, in many Municipalities where these Acts are in force, been
entrusted to the police. The Inspector-General of Police has raised
objections to this practice, on the ground that it is detrimental to the
legitimate duties of the pglice. As the maintenance of the police is np
longer a charge upon Municipalities, the Inspector-General suggests
that Municipalities should be called upon to arrange for the maintenance
of the ragisters of vital statistics, and that the police may be altogether
relieved of this work. This proposal has been approved by the Sauibﬁ
Comimissioner and the majority of the local officers who were consul

in the matter.

2. Under section 346 of the Bengal Municipal Act ITI (B.C.) of 1884,
the Local Government is empowered to require the Commissioners of
auy Municipality to provide for the registration of births and deaths
within the limits of the Municipality in accordance with the provisions
of Act IV (B.0.) of 1873. Under sections 18—24 of Act V (B.C.) of
1880, the registration of vaccine operations devolves npon the registrars
of births and deaths under Act IV (B.C.) of 1873. Huving regard to
the fact that the Act last cited provides sufficient machinery to sectire
proper and complete registration of vital statistics, and that it forms
no part of the proper functions of the police, the Lieutenant-Governor
considers it desirable that the police should be relieved of the duty ;
and he accordingly directs that in those Municipalities to which the
provisions of Act IV (B.C.) of 1873 have been extended, the registra-
tion of births and deaths, and, consequently, the work of keeping up
registers of vaccine operations under the Compulsory Vaccination Act
wherever it is in force, shall be entrusted to the Municipal authorities
from the 1st July 1886. Sir Rivers Thompson is aware that this

measure will throw some additional expense on the Municipalities con-

cerned ; but where Ward Committees are efficiently organised with a
Chairman or other recognised executive head, the cost need “not be
great. In many mofussil towns there are headmen of mohullas recog-
nised by general consent, though nof formally elected ; and it hae in scme
cases been found practicable, advantageous, and economical to enlist their
services as registrars of births and deaths, The Lieujenant-Governor
thinks that this experiment might succeed in other placedalso, and he has
no doubt that the suggestion of employing such indigenous agencies in
this work will commend itself to Municipal authorities generally.

347. (296) The Local Government may require the

On requisition of Commissioners of any Municipality to
government. Commis- appoint and maintain, at any burn-
mﬁ,ﬁ:‘;ﬁ?’ﬁ:ﬁ;":: ing-ghat and burial-ground, a Sub-
ghats and burial- Registrar for the registration of all
grounds. y ~corpses brought to such burning-ghat
_or burial-ground, for eremation or interment.
' The corresponding section contained the words ‘‘ for natives  after
- the word * burial-ground.” The section is therefore now applicable to
burial-grounds of other nationalities also.



: ; been appointed for eny burning-ghat
b,l"n?n’;';?”ﬁ’;u’. v rf.% or burifl—ground undgr the lastgpre-'
1878 to he given to ceding section, information of the
such Sub-Registrar. particulars required by section eight
of Bengal Act IV of 1873 to be known and registered may
be given in respect of the death of any person whose
body is brought to such burning-ghat or burial-ground
for cremation or interment to such Sub-Registraw, and
information so given shall be deemed to be information
given to the Registrar of the District as required by the
said section,

Section 9 of Bengal Act IV of 1873 shall be appli-
cable to all Sub-Registrars appointed under this Act.

Section 9 of Bengal Act IV of 1873 is as follows : * Any Registrar who
refuses or neglects to register any birth or death occurring within
hise district, which he is bound to register within a reasonable time
after he shall have been duly informed thereof, or demands or accepts
any fee or reward or other gratification as a consideration for making
such registry, shall be punishable, at the discretion of the Magistrate,
with fine which may extend to fifty rupees for each such refusal or
neglect.” ' }

The particulars required by section 8 of the Act are such as may be

prescribed in the forms which the Licutenant-Governor may, from time
to time, sanction,

349. (298) Whenever a death shall occur in any hospi-

Inférmation of tal within the limits of any Munici-
deaths in hospitals. pality in respect of which the Local
Government has directed that«all deaths shall be registered
under Bengal Act IV of 1873, it shall be the duty of the
Medical Offider in charge of such hospital forthwith to send
a notice, in writing, of the occurrence of-such death to the
Commissioners in such form as the Local Government may
preseribe; and in such case no other person shall be
required to give information of such death to a Registrar
under Bengal Act IV of 1873, or to a Sub-Registrar under
this Act.

“TLocal Government " for “ Lieutenant-Governor ; ” otherwise unaltered.
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350. (313) The Commissioners of anyMunicipality may,
pe:l[::!‘::?:s ::lbr:ag:hso: shall have been convened expressly for
“bye-laws. the purpose, and of which due notice
shall have been giver, frame such bye-laws as they deem fit,
not being inconsistent with this Act, or with any other
_ general or special law, for giving effect to the objects of this
Act, and may by such bye-%aws impose on offenders against
the same such reasonable penalties as they think fit, not ex-
ceeding the sum of fifty rupees for each offence, and in case
of a continuing offence, a further penalty not exceeding
twenty rapees for each day after written notice of the
offence from the Commissioners.

The changes made in this section are very important. Their object

will be explained by the following quotation :

““On the subject of bye-laws, the provisions of the existing Act, which
were reproduced (with an inconsiderable alteration) in the Bill Mori[iillll-
ally drafted, have been found in practice to be inconvenient. e
section first specifies certain matters in respect of which bye-lawp may be
made, and then gives power to make bye-laws generally for the pur-
poses of the Act. This has led (as Mr. Kilby has pointed out in his
note) to some uncertainty as to whether this general power extends
to cases which do not fall under any one of the specified classes ; and
different legal advisers of Government have held different views upon
this point, We think that a general power to make bye-laws should be
given, and that it is needless to particularize in the Bill the subjects
to which such bye-laws may apply.” *

“ Bye-law,” or perhaps more correctly *“ by-law,” is derived from the
Scandinavian “by,” a town or borough, and therefore originally meant
a town or borough law. It afterwards came to mean a rule or luw

passed by any Corporation. Wharton defines bye-lawss as ‘“the rules,
regulationsand constitutions of Corporations for thef government of

their members. " Blackstone remarks, that it is one of the inherent
rights of Corporations “ to make by-laws or private statutes for the
better government of the Corporation, which are binding on themselves,
unless contrary to the law of the land, when they are void. This is
also included by law in the very act of incorporation, for as natural
reason is given to the natural y for the governing it, go by-laws
or statutes are a sort of political reason to govern the body politic."—

1 Bl. Com., 476, “And this is held to be a right so much of course,

that when a charter of incorguration gave to a select body of the
members a power to make bye-laws as to certain specified matters, it
was held that the body at large was nevertheless at liberty to legislate
with regard to all matters not so specified. "—4 Steph. Com., 13.

Grant, in his treatise on the Law of Oorporations, expounds the law on
the subject as follows :—
_“ Where it is necessary for the accomplishment of the objects of their
incorporation, ‘a body politic has, as an incident to it, the power of making

from time'to time, at a meeting which
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bye-laws, and of enforcing them by alties ; and such bye-daws,
the case of Muuicipal Corporations, and of other corporations entrusted
with local, popular, or territorial Guvernment, will *bind both members,
and strangers, and not members of the Corporation anly.”

* * A bye-law is a rule obligatory on a body of persons or over a parti~
culat distritt, not being at variande with the general laws of the realm,
and being reasonable and adapted to the purposes of the Corporation;
and any rule or ordinance of a permanent character, which a Corporation
is empowered to make either by the common or statute law.”

It appears to be clear from the extract from the preliminary report
of the Select Committee already quoted, that the changes made in this
section are intended to enlarge, and not to restrict, the powees of the
Commissioners with regard to the making of bye-laws. It would seem,
therefore, that they may now make all the classes of bye-laws specified
in section 813 of the former Act, as well as any others, which may be
necessary for carrying out the purposes of the present Act. The classes
of bye-laws specified in section 313,—.omitting the general class at the
end of the section,—were as follows:—

(2) Regulating the conduct of business at their meetings,

() Regulating the time and mode of collecting taxes.

(¢) Regulating the conduct of persons employed by them.

]

. (d) For the prevention of the construction or opening of cesspools.

(# Regulating the disposal of offensive matter, rubbish, and dead

bodies of animals,

(f) For the regulation and management of privies,

(g) Regulating traffic in the streats, :

(4) Regulating or prohibiting the use of fire-balloons, fireworks, fire-

arms, or other missilex (si¢) in the vicinity of public roads.

(i) For the registration of births and deaths.

Whatever other bye-laws the Commissioners may, or may not, pass,
there seems no reason to doubt that that they may make bye-lawe of all
the clusses above specified.

The bye-laws which a Municipal Corporation is empowered to pass,
may be divided into three classes : —

(L) Those which are binding on the members of the Corporation only,
such as bye-laws regulating the conduct of business at their
meetings,

(2.) Those which are binding on the servants of the Corporationonly,
such asrules regulating their conduet.

(3.) Those which are binding on the subjects of the Corporation, or
the public generally, such as laws relating to nuisances.

Now, in the case of class (1), penalties are practically out of the

uestion. As regards class (2), they are usually unnecessary, and are

erefore seldom prescribed. Bye-laws of the third ciass would obviously
beinoperative without penalties, Of the three classes, it appears, therefore,
that only the third are laws in the sefise in which that term is used in
modern legislation. The other two classes, from a modern point of view,
must be regarded as rules only, According to Austin, positive laws are
commands addressed by Sovereigns to their subjects, imposing a duty or
obligation on those subjects, and threatening a sanction or penalty in
the event of disobedience to the command ; and, according to this defini-
tion, the two first classes enumerated are obviously not positive laws,
or laws proper, at all. A< Maine has, however, clearly shewn (Early
History of Institutions, Lects, XII and XIII), the theories of Austin as
%0 the essential attributes of laws are only applicable to modern and
highly centralized States, The term ‘ bye-law ' dates back to a much less
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civilized stage of society, and to a much more primitive and less
analytical conception of the nature of law, In modern legislation, the
use of the term is more commonly restricted to the third of the classes
mentioned above, the other two being usnally designated as rules,

Tried by the modern standard, it could not be said that, under the
common law of England, bye-laws were penal laws at all. No indiet—
ment lies at common law for the breach of a bye-law, and the only
method of enforcing the penalty was by action of debt or assumpsit.
The only exception was where a local custom allowed of the enforces
ment of the penalty by disiress. g .

The following important provision contained in section 313 has been
omitted from the present section : “ Provided that no fee or toll, which
is mot éxpressly sanctioned by this Act. shall be levied under any such
byeslaw.” At first sight the effect of this omission would appear to be
to legalize the levy by bye-laws of tolls and fees not expressly sanctioned
by this Act. It seems, however, very improbable that the omission has
been made with any such intention. The cases in which tolls and fees
may be levied are distinctly epecified in the Act, and it appears highly
improbable that there should have been an intention of giving, in
addition, a general power of levying other fees. Supposing, however,
that such fees and tolls could be imposed by bye-laws, it does not
appear that they could be recovered under the Act. They would n
be recoverable under section 360, as that section only provides for 4h
récovery of fees due under this Act, and a distinction must obviously
be drawn between fees due under this Act and fees due under bye-laws
made under this Act.

It is more probable that the provicion has been omitted on the
ground that it embodied a legal principle so well known and accepted,
that it was not likely to be disputed.

It is, however, a rule of law, which has been designated asa ‘legal
axiom,’ requiring no anthority to be cited in support of it, that no pecu-
niary burden can be imposed on the subjects of this country, by what-
ever name it may be called, whether tax. due, rate. or toll. except upon
clear and distinet legal authority, established by those who seek to im-

the burden.”— Broom's Legal Mazxims, 4th Ed., p. 4. o

8o a bye-law may levy a toll or tallage on the members of the Cor-
poration towards the mnecessary expenses of the Corporation; though
clearly a bye-law to levy money of .he subjects generally would be bng:"
—Grant on Corporations, - .

The following provision of section 313 has also been omitted : * The
Commissioners may, from time to time, at a meeting as aforesaid, repeal,
alter, or add to any such bye-laws.” This has probably been omitted
as unnecessary: ‘“ Every Corporation too has a right, as of course, to
alter, or repeal, the bye-laws, which itself has made.”—3 Steph. Com., 13.

351. (814) Bye-laws made under this Act shall not take
Confirmation of bye- effect unless and until they have been
laws. submitted to, and confirmed by, the
Local Government ; nor shall such bye-laws be confirmed—
unless one month at least before the making of the ap-
lication, noticeof the intention to apply for confirmation
as been given in one or more of the local newspapers ecir-
culated within the Municipality to which such bye-laws
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relate, or if there be no such newspapers, then in ﬁ!ﬁﬂ“
manner as the Commissioners may direct ; and unless for
one month at least before any such application a copy of
the proposed bye-laws has been kept at the office of the
Commissioners, and has been open during office hours
thereat to the inspection of the inhabitants of the Muni-
cipality to which such bye-laws relate, without fee or

reward. T : b

The Commissioners shall, on the application of any inha-
bitant of the Municipality, furnish him with a dbpy #of
such proposed bye-laws, on payment of four annas for"
every hundred words contained in the copy.

A bye-law requiring confirmation by the Local Govern-
ment shall not require confirmation, allowance, or approval
by any other authority.

The alterations made in this section provide for the more effective

ublication of bye-laws. They are evidently taken from section 184 of

1 Public Health Act, 1875, 38 & 89 Vict, c. 55.

“We are also of opinion that better provision should be made for
the publication of proposed bye-laws within the Municipality, previous -
to their being submitted to the confirming authority for sanction,”"—
P. Rep., 8. C.

The last clause cannot be faken to mean that the legality of the
bye-laws shall not be called in question in any Court. For it follows
from section 350, that if a bye-law is inconsistent with this Acg, or with
any other general or special law, it must be void ab initie, and the act
of the Local Government in eonfirming it must be wltra wvires. This is
in accordance with the common law of England in which * the general
rule is, that no bye-law will be held good in any Court of law or equity
which #s repugnant to, or inconsistent with, the laws of the land in
any one instance.”"—Grant on Corporations, p. 17,

By the common law of England, moreover—* A bye-law, if unreason-
able, will be held bad, although it may have been duly passed and pub-
lished and notifigd to the proper authorities, and not objected to by
them.” Ihid, p}81.

The last clause appearsto be altogether redundant. The section is
taken from section 180 of the Public Health Act, in which the term
Local Government Hoard occurs instead of Loeal Government. Tke -
final clause of the section provides that a bye-law required to be con-
firmed by the Local Government Board shall not require confirmation,
allowance, or approval by any other wauthority. The provision, neces-
sary enough in the English Act, does not appear to be required here,
as the confirmation of the Local Government is obviously sufficient.

352. (316) The Commissioners may direct any proseeu-: -
Commissioners may tion for any public nuisance, and
direot prosecution for may order proceedings to be taken for
ublis nrdoasso. the recovery of any penalties under
this Act, and for the punishment of any persons offending



against the same, and may order the expenses of such pro— :

ution or other proceedings to be paid out of the Muni-
qu ]?‘und. 3 :

Practically unaltered. A complaint filed by a Municipal officer is
* exempted from stamp-duty—Act VII of 1870, section 19, clauge (18).

353. (317) No prosecution for an offence under this Act

Noprosecution foran ¢t any bye-law made in pursuance

offence under this #c% thereof shall be instituted without

out consentof Commis- the order or consent of the Commis-
sioners. sioners, and no such prosecution shall
be instituted except within three months next after the
commission of such offence, unless the offence is continuous
in its nature, in which case a prosecution may be instituted
within three months of the date on which the commission
or existence of the offence was first brought to the notice
of the Chairman of the Commissioners :

Provided that the failure to take out any license under
this Act shall be deemed to be a continuing offence until’

the expiration of the period for which such license is

required to be taken out. "

This section is practically unaltered.

“ Continuing offence.” A sentence imposing a daily fine until such time
as an accused person shall desist from an offence. is bad in law, as being
an adjudication in respect of an offence not yet committed.—Zn re Sagur
Dutt, 1 B. L. R., 0. Cr., 41. See also Y B. L. R., App., 35.

354. (365) Every bye-law, order, notice, or other docu-
. Publication of order, 1Nt dirécted to be publishéd under

this Aect shall be written'in, or trans-

lated into, the vernacular of the district, and dep‘osited in the
-office of the Commissioners, and a copy shall be posted up
in a conspicuous position at such office, and in such other
public places as the Commissioners may direct.

And a public proclamation %shall be made throughout such
Municipality by beat of drum, notifying that such copy
has been so posted up, and that the original is open to
inspection in the office of the Commissioners.

'855. (366) Fines under this Act may be imposed by a

** Magistrate on an ho i
f fines. A y person who 1s
I_fvo convicted of the offence to which the

e |
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176 Disqualification of Magistrate. [eanT XI5,
fine attaches, and may be levied under the provisions of
the Code of Criminal Procedure, 1882, ity 09

=1 ALY

Section 555 of the Criminal Procedure Code enacts that aJudge or Magis-
trate shall not, except with the permission of the Court to which an appeal
lies, try or commit for trial any edse in which he is a party, or personal
interested, but provides that such Judge or Magistrate shall not be
deemed to be a party or personally interested merely because he is a
Municipal Commissioner. 0

Nobwithstanding anything contained in section 555 of the Criminal
Procedure Code, a conviction for an offence against any Municipal law or
regulation, tried before a Bench of Magistrates which includes o salaried
officer of the Municipality, is bad.—Nobin Krishna Mukerjee v. The Chair-
man of the Suburban Municipality, I. L, R., 10 Cal., 194, sl

In a case decided on the 22nd August 1884, —in the matter of Kharak
Chand Pal (Petitioner) v. Tarack Chunder Gupta, Municipal Overseer
( Opposite Party), L. L. R., 10 Cal., 1030,—the Court, per Prinsep, J., ruled
as follows :—* The petitioner has been convicted under section 188 of the
Penal Code of having disobeyed an order of the Muricipal Commissioners
of Commillah under section 256, Bengal Act V of 1876, dated the 29th
March 1883, h

S4On enquiry we have ascertained that the District Magistrate, who
tried and convicted the petitioner, was present as Chairman of the Muni-
eipal Commissioners at the meeting of the 20th March 1883. when the
order was passed, the disobedience of which forms the subject of the
present case.

“Section 555 of the Code of Oriminal Procedure provides, that no
¢ Magistrate shall, except with the permission of the Court to which an
appeal lies from his Court, try or commit for trial any case to or in which
he is a party. or personally interested.,’ (No permission has beeu applied
for in the present case.) The explanation to section 555 further declares
that ‘a Magistrate shall not be deemed to be a party, or personally
interested, within the meaning of thissection, to orin any case, merely
becauge he is a Municipal Commissioner.’ ?

¢ That explanation, however, does not, in our opinion, apply to any
case in which a Magistrate may have been personally concerned as a
Municipal Commissioner in the matter which forms the subject of trial
before him. It is rather intended to prevent an objection being raised
that from the* mere fact that the Magistrate might happen to be a
Municipal Conkmissioner, he was necessarily disqualified from holding
a trial in which some municipal matter was involved. It is a very
different matter when in the present case we find that the Magistrate is
practically one of the proseeutors and the judge.”—Conviction set aside,

The question arises as to whether the above ruling would be held
applicable to the case of a Magistrate trying offences against bye-laws,
in the passing of which he had been‘personally concerned as a Municipal
Commissioner. The distinction, on the score of personal interest, between
a bye-law and such a general order as the one in question, is not very ob-
vious, It is at least open to question whether the above ruling does mobt"
carry the doctrine of disqualification by interest too far, especially as™
the current of the more recent English decisions appears to have set
in the opposite direction. The Court followed Sergeant v. Dale, LR.,,'
2 Q.B. D., 558, a precedent of a very general nature. In a more recent case,
however, Reg. v. Handsley, 8 Q. B, D., 383, it was held that when by’
Statute o member of the council of a borough may act as a Justice of the
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Peace in matters arising under the Act (34 and 35 Viet., 0. 154), in order
to disqualify him from so acting, it is not sufficient to shew that, ns a
member of the connci], he has a pecuniary interest in the result of the
information or complaint, or that the corporation of which he is the
member, are the prosecutors ; but it must be established that he has such
a substantial interest in the result of the hearing as to make it tikely that
ke has a real bias in the matter, ?

The Court in this case (Reg. v. Handsley) intimated their disapproval
of . v. @ibbon, 6 Q. B. D, 168, the facts in which were as follows:
Bya Improvement A&t the Corporation was made the authority for
the execution of the Act with power to direct prosecutions for this pur-

Ay information for an offence under the Act having been prefer-

~“red by an officer on behalf of the Corporation, a summons was issuned upon

it by. & Justice, who was also an alderman and member of the Corpora-

tion, but came on for hearing before Justices, none of whom were con-

nected with the Corporation, feld, notwithstanding, that such Justices

could not proceed with the hearing of the summons, for it had been
issued by one who was virtually prosecutor.

In Rewx. v. Milledge, 4 Q. B. D, 332, and Reg. v. Lee, 9 Q. B. D., 394, it
was held that when a councillor has taken part in parsing a resolution
directing a prosecution, he is disqualified from acting as a Justice in
respect thereof. These rulings do not appear to necessarily conflict with
Reg. v. Handsley, above cited.

In Reg. v. Justices of Great Yarmouth, 8 Q. B. D.; 525, the Mayor of
Yarmouth was the Chairman of the Magistrates at a special sessions for
appeals against poor rates, and was himself an appellant in one of the
cases. After taking part in the decision of the other cases, he left the
bench, when his own case came on, and conyincted it himself., On a cer-
tiorari to bring up all the orders for the purpose of quashing them, Aeld,
that the Chairman being a litigant in a case similar to the other cases
hefore the Court, was disqualified from acting as a Justice, and that the
orders were bad. In this case the disqualification arose out of a perso.
nal and pecuniary interest.

Another case, in which it was held that interest is not a disqualifica-
tion, unless it is sufficienl to cause o real bias, is Reg. v. Mayor and Jus-
tices of Deal, 45 L. T. N 8., 439, In that case the petitioner had been con-
victed and fined for cruelty to a horse upon the prosecution of an dfficer
of the Society for the Prevention of Cruelty to Animals. Sume of the
Justices who took part in thé conviction were subscribers o a branch of
the said Society. Held, upon a rule for a certiorari, that there was noth-
ing in these facts to create a real bias in the minds of the Justices which
conld amount to a disqualifying interest,

See Rawlinson's Municipal Corporations Aect, eighth edition, p. 246,
where the strict rule of disqualification is spoken of as the *old
rule.” ‘

By section 4, clause (p) of the Criméinal Procedure Code ‘‘offence” means
any ach or omission made punishable by any law for the time being in
force. By clause (r) of the same section ** bailable offence” means an
offence shewn as bailable in the second schedule, or which is made
bailable by any other law for the time being in force. Under the
schedule referred to, all “* offences against other laws"” (i.e., not under the
Penal Code) which are punishable with fine only, or with imprisonment
for less than three years, are bailable. It follows that all offences under

‘the present Act. with the exception of that punishable under section 366,
are bailable offences within the meaning of the Criminal Procedure
Code ; and that the provisions of that Code referring to such offence
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apply to them. By the same schedule they are, with the same exception;:
cases in which a summons shall ordinarily issue in the firet instance.
By section 1, Act V of 1867 (B.C.) the word * Magistrate ” includes’
“all persons exercising all or auy of the powers of a Magistrate,
Objections have been raised to this section to the effect that it is at
varinnce with Government orders regarding Municipal Benches. The
orders in question direct that at least two Honorary Magistrates must
form ‘a Bench for the trial of municipal cases. The present section
enacts that a Magistrate may try such cases. Therefore, it has been,
alleged, the section and the orders are contradictory, The answer to the
objection is, that a Bench of Magistrates is a Magistrate within the
meaning of this section and of the Criminai Procedure Codegund that

Honorary Magistrates are not usually vested with jurisdiction to try =

cases singly. Were they vested by Government with the necessary local,
jurisdiction, they could of course do so. L

“ fines under this Aet.” There is an obvious distinction between fines
under this Act, and under bye-laws made under this Act. This fact
is recognized by section 353, which refers to a “ prosecustion for an offence
under this Act or any bye-law made in pursuance thereof,” thus obviously
implying, that the former does not include the latter. The same distine-
tion was observed in 5 and 6 Will, 4, c. 76, s 91, which provided
that all the provisions thereinafter contained relative to offences against
the Act shall be taken to app'y to all offences committed in breack of
any byc-law or regulation made by virtue of the Act. Aet IIT of 1864
contained a practically similar provision, which was re-enacted in the
Bill of 1872, but omitted from the Act of 1876,

The omission is probably accidental, but does not appear to be of
much consequence, as the general provisions of the Coae of Criminal
Procedure appear to apply to offences against bye-laws and areto the same
effect as the section under consideration. The breach of a bye-law ap-
parently comes under the definition of an offence in section 4, clause (p),
and the general provisions of the Code therefore would seem tc apply to it.

It may be noted, however, that by the common law of England penal-
ties under bye-laws are ordinarily only recoverable by action oF debt
or assumpsit, and that an indictment does not lie with regard to them.

By seetion 67 all fines paid or levied in any Municipality nnder this
Act, shall be credited to the Munigipal Fund., The following circular
relates to eertq.in other classes of fines:— |

Municipal—No. 25T—M., dated the 6th April 1885,

1 amdirected to acknowledge the receipt of your letter No. 126L—GM.,
dated the 3rd February last, in which you suggest that, as the charge of
maintaining the police in Municipalities is ncw borne by Government,
the following fines realized within Municipal limits throngh the actior of
the police should no longer. be credited to Municipalities, but should
form assets of the Provincial Revenues :—
(@) _I!‘in;sléa;ied under section 14 of the Gambling Act IT (B.C.)
o i
(&) Fines levied for neglect of duty, absenee, &ec., ¥rom Police-
officers paid by Municipalities ; and X
(¢) Fines levied under section 34 of the Police Act V of 1861,
; for nuisances committed within Municipal limits, ]
2, In reply, I am directed to say that, after a fhll consideration of the
question, the Lientenant-Governor is pleased to direct that fines levied:
under the Gambling Act, and those realized from the police in Muni-

cipalities for ‘neglect of dumty, &c., should be credited to Government

i




with effect from the 1st instant. Proceeds from fines levied fi niu.nuu
committed

within Municipal limits should, however, be 'oveno-

Municipalities as heresofore.

" *356. (36'?) Every nottqe, bjll, form, summons or notice

How mgm, e, may Of demand under this Act may be
he served. served personally on, or presented to
the person to whom the same is addressed :

or be left at his usual place of abode, with some adult
male mgmber,or servant of his family ;

~orif it cannot be so served, presented or delivered, may
be put on some conspicuous part of his place of abode,

or of the land, building, or other thing in respect of
which the notiee, bill. form, summouns or notice ofdemand
is intended to be served.

*#357. (868) When any notice is required to be given to

Service of motice on the owner or to the occupier of any
owuer or occupier of land, such notice, addressed to the
land. owner or occupier as the case may
require, may be served on the occupier of such land, or
otherwise in the manner in the lasbpleccdmrr section mens-
tioned :

Provided that when the owner and his place of abode
are known to the Commissioners or other authorities issu-
ing the notice, they shall, if such place of abode be within
the limits of their authority, cause every notice required
to be given to the owner of any land to be served on *such
owner, or left with some adult male member or servant of
his fa.mlly, .

and if the place of abode of the owner be not within
such limits, they shall send every such notice By post in a
registered cover addressed to his place of abode, and such
service shall be deemed to be good service of the notice.

When the name of the owner or occupier is not known,
it shall be sufficient to desighate him as “the owner” or
“the occupier” of the land in respect of which the notice
is served.

*358. (369) No assessment orrating of tax on property
‘Tax not invalid for shall be invalid for error or defect of
want of form. * form, and it shall be enough in any
assessment, valnation or rating for the purpose of makin
such tax, if the property so assessed or valued is so deacubeﬁ
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180 Recovery of Moneys due. [PART XI%

as to be generally known, and it shall not be necessary to
name the owner or oceupier thereof. eafibid

359, (370) Every person to whom a license has been

Holder of license to granted under this Act shall, at all
produce it when re- reasonable times, while such license
quired. shall remain in force,.if thereunto
required by the authorities which granted the license or by
any person authorized by them in that behalf, produce
such license to the said authorities or to the person so
authorized. i

Whoever fails to produce his license when required to
produce the same by any personautho-
rized under this section to demand
the production thereof, shall be liable to a fine not exceeding
one hundred rupees. -

.360. (371) All costs, expenses, fees, tolls, or other

Recovery of moneys moneys due under this Act to the
due to the Commis- Commissioners of any Municipality,
sioners. may be recovered in the mauner pro-
vided in sections one hundred and twenty to one hundred
and twenty-nine, both‘inclusive. :

Penalty.

That is to say, by the presentation in the first place of a bill, to be
* followed, if necessary, by a notice of demand in the form marked (A)
in the Fourth Schedunle, and finally by distress and sale of moveable
property. Bection 129 affords the alternative course of bringing a suit
in a Qivil Court. . }

Due under this Act. 1f, therefore, fees counld be levied under bye-laws
made under section 350, such fees would not be recoverable under this
section. Fees due under bye-lawszould not be held to be fees due under
this Act., Compare notes to section 350, "

It is obvious that the Commissioners have no power to levy fees without
distinct authdkity to do so. The practice, therefore, said to prevail in
some Muuicipalities of levying fees for the consecration of pipal or
other sacred trees on the sides of public roads, is absolutely illegal.

361. (372) If money be due under this Act in respect

Power to sell un. Of any fiolding from the owner thereof,
claimed holdings for on account of any tax, expenses or
money due. charges, recoverable under this Act,and
if the ownet of such holding is unknown or the ownership
thereof is disputed, the Commissioners may publish twiee,
at an interval of three months, a notification of sale of such
holding, and after the expiry of not less than three months
from the date of the last publication, unless the amount



O T IR W] G g = T i P

munx]  Componsation for Damages. 181

recoverable be paid, may sell such holding 1'.0 the highest
bidder, who sh Ylua.t. the time of sale, deposit the full
a.mount of the umhasa—money

After deducting the amount due to the Commissioners
as aforesaid, the surplus sale-proceeds (if any) shall be
credited to the Municipal Fund, and may be paid on demand
to any person who estaplishes his right to the satisfaction of
such Commissioners or in a Court of ¢ competent jurisdiction.

Any person may pay the amount due at any time before
the completion of the sale, and may recover such amount
by & suit in a Court of competent jurisdiction from any
person beneficially interested in such property.

' Under the corresponding section, the surplus proceeds were repayable
within three years, and if not claimed could then be credited to the
numci}ml Fund. Under the present section t.hey will be eredited at once
to the Fund, and the ordinary law of limitation is the only restriction on
their repayment. Similar alterations have been made in all the sections
of the Act which deal with the matter of surplus proceeds, B

362. (373) The Commissioners may make compensa-

Compensation  for tion out of the Municipal Fund to any
damages. personsustaining any damage by reason
of the exercise of any of the powers conferred by this Act.

“ Damage " is defined by Wharton to be “a loss or injury by the
fault of another, e. g., by an unlawful act or omission; any hurt or
hindranee that a person receives in his estate ; also the compensation to
ba fixed by the jury when they find a verdict for the plaintiff.” The
object of the section appears to be to give local authorities the power
of compromising civil suits to recover damages which may be brought
against them. The next seetion provides that they must always have
an ' opportunity of so doing. It does not appear that the section
isintended to confer a powertof giving compensation in ca.ses of dammnum
absque injurid where no action would ordinarily lie.

By the Railway Clauses Consolidation Act, 1845, sec. 6, i'b is provided
that the company shall make full compeusa.tlon for all damages sustain-
ed by reason of the exercise in regard to matters specified of the powers
vested in the company. In Ricket v. Metropolitan Railway Company
(L. R., 2 H. L., 175), it was held ¢ that no case comes within the Statute
unless when some damage has been aceasioned . . . in respect of
which, but for the Statute the complaining party mi ight have maintain-
od anaction . . . . . Any other construction would open the door
o, claims of so wide and indefinite a character as could nobt have been
in the contemplation of the Legislature.” Semble, therefore, that the

nt section would apply to cases where in consequence of the statu-
_tory powers not having been propetly exercised, or having been exceed-
ed, an action would lig, and also to cases where damaga had been ocea-
si ned by the proper exercise of the statutory powers, for which an
iaﬁi‘on ‘would lie save for their existence, Compare the concludmg po!-
‘tion of the note to the next section,
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363, (374) No suit shall be brought against the Com-
No action to be missioners of any Municipality, or
brought against the any of their officers, or any person

Om”"im: EI”;‘;;’I’:F&“:’;: acting under their direction, for any-

‘month’s notice of cause  thing  done under this Act, until th
of action. expiration of one month next after
poticé in writing has been delivered or left at the office of
sueh Commissioners, and also (if the suit is intended to be
ught against any officer of the said Commissigners or
any person acting under their direction) at the place of
abode of the person against whom such suit is threaténed
to be brought, stating the cause of suit and the name and
place of abode of the person who intends to bring the suit;

and unless such notice be proved, the Court shall find
for the defendant.

Every such action shall be commenced within three

months next after the accrual of the cause of action, and
not afterwards. =

If the Commissioners or their officer, or any person to
whom any such notice is given, shall, before suit is brought,

tender sufficient amends to the plaintiff, such plaintiff shall
not recover,

To what classes of suits similarly worded provisions in other Municipal
f\cta apply, is a point which has given rise to a coneideraple amount of
judicial discussion, and to some conflicting decisions. Thus, in Peorne
Chunder Roy v. Balfour, 535 C. R., 9 W. R.; Bayley. J.. held, that
similar provisions contained in section 87 of Act III of 1864 applied to
a suit to recover possession of land. Phear, J., questioned this, but
concurred in dismissing the suit on other grounds. In Abloyanath Bose
v. The Chairman of the Municipal Committee of Kishnagur, 92 0. R.,
7 W. R, Norman, J., held, that the same section applied to a suit brought
to restrain the Commissioners from interfering with a road claimed te be
a private one.® In Price v. Khilat Chandra Ghose,5 B. L. R., App., b0, it
was held that the same section did not apply to suits to recover possession
of immoveable property, but only to actions for damages. In The
Municipal Committee of Moradabad v. Chatri Singh, 1. L. R., 1 All,, 269,
a similar view was taken. In Mayandi v. Mequhae, 1. L. R., 2 Mad.,
124, it was held that a similar provition in Madras Act I1I of 1871 (sec-
tion 68) did not apply to a sunit to recover money due under a conbract,
a breach of a contract not being a thing done under the Act. In Manni
Kasanudhan v. Crooke, 1. L. R., 2 All., 206. it was held that such pro-
visions only apply to suits in which relief of a pecuniary nature is claim-
ed for something done under the Act, and for which the persons perform-
ing them are personally liable for damages, . 3

_ 1t may be now accepted as established law that the provisions in ques-
tion only apply to suits arising out of a pecuniary claim for acts dor
g the Commissioners or their subordinates, in excess of their sutttogy

Wers., i Jad%






